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Letter from the Editor
Halima Woodhead
Dear Reader,

The complexity of the world in the 21st century is unprecedented in human
history. Interconnectedness and interdependence, combined with real-time
updates of events transpiring across the globe, provide a rich source of
controversy, coordination, and conflict. Great debates and battles over the
future of humanity occur daily. How we, as a global society, tackle current
issues such as human rights abuses, climate change, nuclear security, resource
depletion, and economic development will shape the world for our children
and grandchildren. There are no easy answers, and any move forward requires
cooperation and a delicate balance of conflicting interests and principles.
The Journal is a source of reasoned perspectives on the choices
confronting our generation. My hope is that the articles in this book will inspire
you to ask more questions, demand answers, and consider new information
with an open mind in all of your endeavors.
The world is at a crossroads, and I do not know what challenges and
choices lie ahead. I am confident that the kind of scholarship in this book will
continue to play a role in shaping the debate.
Good luck to Maanasa Reddy, the new Editor-in-Chief of this Journal,
and to all of our authors, staff, and new SIS alumni. A special thank you to
Dean Louis Goodman, who has tirelessly supported the Journal since its
inception, and to the staff at SIS who make this Journal possible.
Best,
Halima Woodhead
Editor-in-Chief
editor@journalofinternationalservice.org
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Abstracts
THE RESPONSIBILITY TO PROTECT: KENYA’S POST-ELECTORAL CRISIS
Johannes Langer
Post-election rioting in Kenya in December 2007 led to bloodshed and
displacement on a massive scale. Beyond despair over poverty, anger about
corruption, and the desperation for political change in the face of a fraudulent
election, this violence also revealed underlying tensions between ethnic groups
that had been fuelled by the presidential campaign. The international
community invoked the concept of the Responsibility to Protect (R2P) in the
Kenyan post-election crisis and an African Union-led mediation effort
successfully settled the violence. Particularly important is the fact that no
military intervention was necessary; instead, diplomatic endeavors settled the
violence. Interestingly, the crisis in Kenya was the first time that the emerging
doctrine of R2P was invoked by the international community; in fact it remains
the only case since the adoption of R2P at the 2005 World Summit. This paper
will explore the strengths and weaknesses of invoking the R2P principle after
the 2007 post-election ethnic clashes in Kenya.

THE RELEVANCE OF NONVIOLENT STRUGGLE
TO DOMESTIC CHANGE IN IRAN
Andrew Clark
This paper explores the Iranian Green Movement’s practices used in attempting
to bring about social and political equity in Iran. This paper will first discuss
some of the common characteristics of nonviolent struggle, as presented by
Gene Sharp in his book titled Waging Nonviolent Struggle: 20th Century Practice
and 21st Century Potential. More specifically, the 2009 Iranian presidential
election and its volatile, albeit nonviolent, aftermath will be analyzed within
this theoretical context. Because of the quantity of literature and scholarly
works focusing on the topic, the subsequent analysis will focus on Sharp’s work
and incorporate small selections from other authoritative authors’ pieces within
the field of nonviolent conflict resolution. Through this investigation, the
nonviolent movement’s capacity to cultivate a new culture of peace becomes
evident and serves as a model for others seeking to end disputes.
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THE RIGHT TO SECEDE UNDER INTERNATIONAL LAW:
THE CASE OF SOMALILAND
Peter Roethke
Two decades ago, a militant group called the Somali National Movement
(SNM) declared the independence of the northwestern region of Somalia
comprising the territory of a former British protectorate. The SNM styled the
new state “Somaliland.” This paper examines whether the de facto secession of
Somaliland from the state of Somalia accords with international law. In
particular, it analyzes whether the act of secession realized a positive right of
external self-determination under international law. I argue that it does.
International law may legitimize the secession of Somaliland in the context of
decolonization if the union of the British and Italian colonies were invalid.
International law may also legitimize the secession as an accurate instance of
“remedial secession” given the inability of the people of Somaliland to exercise
their rights to self-determination within the Somali state. Should Somaliland
enjoy no substantive right to secede, I argue that its de facto secession accords
with the procedural requirements of international law for the creation of new
states.

JUSTICE OVER PEACE? TRANSITIONAL JUSTICE IN NORTHERN UGANDA
Luciana Storelli-Castro
The protracted conflict in northern Uganda is at the eye of the storm in the field
of transitional justice where an ideological friction underlying relativism and
universalism is played out between advocates for International Criminal Court
(ICC) adjudication and those who side with the use of local dispute and
reconciliation mechanisms. The ICC is emblematic of universalism, setting
minimum international standards in responding to a legacy of mass human
rights violations. Meanwhile, local judicial customs give credence to the
relativist notion that addressing systematic violence needs to take into account
cultural constructions of justice and reconciliation. This paper advances that,
while diametrically opposed, universal and relativist-laden transitional justice
mechanisms are nevertheless complementary and should both be employed to
cover the gaps left by the other.
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CLARIFYING MATERIAL SUPPORT TO TERRORISTS: THE HUMANITARIAN
PROJECT LITIGATION AND THE U.S. TAMIL DIASPORA
Holly Chapin
The United States has a history of responding to major terrorist attacks by
amplifying and expanding its laws to fight terrorism more broadly. One
terrorism law, 18 U.S.C. § 2339B, was rarely used before September 11, 2001,
but is now the most frequently prosecuted terrorism law. This has had specific
and harmful effects on the Tamil Diaspora’s efforts to aid Tamil civilians living
in Sri Lanka. A recent Supreme Court case, Holder v. Humanitarian Law
Project, analyzes Tamil plaintiffs constitutional challenges to § 2339B in their
efforts to aid Sri Lankan Tamils. The Supreme Court held that many
humanitarian efforts, including providing legal services, are illegal under §
2339B. Today, fear of prosecution under this statute chills aid to Tamils in need
around the world.

HIZBALLAH’S MEDIA STRATEGY: CREATING A “THEATER OF TERROR”
Yelena Osipova
Since its early days of establishment, Hizballah has been capturing news
headlines all around the world. Listed as a “Foreign Terrorist Organization” by
the U.S. State Department, the group has been labeled the “A-Team of
Terrorists” by former U.S. Deputy Secretary of State Richard Armitage.
Although it was initially established as an anti-establishment and antiIsraeli/Western militant movement, over time Hizballah transformed, not only
to provide social welfare and support to the predominantly Shi’a-populated
areas in Southern Lebanon and Southern Beirut, but more recently, it also took
up a political role, joining the Lebanese parliament, and became a coalition
partner in the government itself. Nonetheless, according to various sources and
as demonstrated by the 2006 war with Israel, Hizballah still retains its military
aspirations, constantly rearming and acquiring increasingly more sophisticated
weapons and means to wage its asymmetric warfare. Within this context, the
media activities are one of the most notable components in Hizballah’s strategy,
in the attempt to capture hearts and minds at home and abroad, retain the
existing support base, recruit new fighters and members, and carry out
psychological warfare against enemies. This paper will look closely at
Hizballah’s history, provide an overview of its media strategy, and
contextualize it within the literature on terrorists’ use of mass media.
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THE BENEFITS OF ECONOMETRIC FIRM VALUATION IN INTERNATIONAL
FINANCIAL DISPUTES
Rachel Burton
A working judicial system is critical to a modern developed economy. As
globalization takes hold and more and more investors look beyond the borders
of their home countries for the best return on capital, a working international
system for investment disputes is paramount. Indeed, a judicial system is
considered by most economists to be a “public good” – a good which the
private sector will not provide for society, but which government must provide
in order to regulate and expedite the functioning of a civilization. For a world
economy to work in a way that is efficient and prosperous, both international
investors and countries receiving foreign investment must be able to have
confidence that such clashes will be adjudicated fairly, rationally, and as
quickly as possible by international arbitrators. However, from an economic
perspective, the contemporary methods which are specific to the law profession
of determining the projected value of a company are potentially lacking in
complexity and accuracy. If valuation is “in essence, a projection as to the
future,” there is much that the law profession can potentially gain from the
econometric and forecasting methodologies that are the empirical workhorses
of economics – and one proposal to put these techniques to work in a firm
valuation capacity is proposed herewith.

THE IMPACT OF HISTORICAL LEGACIES, TRANSNATIONAL NETWORKS, AND
LOCAL POWER DYNAMICS ON DOMINICAN IDENTITY
Mark Hamilton
This article introduces an original analytic framework to unpack the networked
mosaic of Dominican identity, exploring how historical contingencies, multisite
networks and contested power relations help to define contemporary
“Dominican-ness”. Sections I and II analyze key institutional legacies and cross
border people flows that condition contemporary identity discourses. Section
III highlights unique transnational dynamics of the Dominican case, exploring
how legacies of dependency and antipathy cultivated in relation to the United
States and Haiti correspond to pervasive discourses of race and nationalism in
the Dominican Republic today. Section IV then establishes a conceptual model
that traces the myriad ways that Dominican identity is configured and
contested in local power struggles and transnationally networked
relationships. According to the model, being “Dominican” can mean different
things to different actors, and distinct conceptions are likely to arise in New
York City, Santo Domingo, or along the Dominican-Haitian border. Finally,
Section V explores the relevance of model and case analysis for other global
contexts and national communities. As actors across sites articulate national
identity, they are not reading from a uniform script, but rather reframing
pervasive narratives to address perceived threats in their local communities
and salient networks.
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The Responsibility to Protect:
Kenya’s Post-Electoral Crisis
Johannes Langer

Post-election

rioting in Kenya in December 2007 led to bloodshed and

displacement on a massive scale. Beyond the despair and anger over poverty,
corruption, and the need for political change in the face of a fraudulent election,
the riots also revealed the underlying tensions between ethnic groups that had
been fueled by the presidential campaign. These tensions culminated in a clash
between supporters of Raila Odinga, Kenya’s main opposition leader, and
those of Mwai Kibaki, the incumbent president.
With the onset of violence, Kenya, once viewed as a relative haven of
stability in the Horn of Africa, faced ethnic violence, a growing humanitarian
crisis, economic disruption, and unresolved questions about its future political
direction. The violence resulted in more than 1,000 deaths, at the hands of
security forces and in violent ethnic clashes, as well as approximately 600,000
internally displaced persons (IDPs).1 United Nations Secretary-General (UNSG)
Ban Ki-moon characterized the post-election ethnic clashes in Kenya as an issue
concerning of the Responsibility to Protect (R2P), a relatively new principle that
imposes the duty to halt mass violence. Mr. Ban took diplomatic steps to
address the violence by encouraging mediation efforts by former UNSG Kofi
Annan.

Sheila Mwiandi, “Moving Beyond Relief: The Challenges of Settling Kenya’s Internally
Displaced,” USIPeace Briefing (August 2008), http://www.usip.org/publications/moving-beyondrelief-the-challenges-settling-kenyas-internally-displaced.

1

Johannes Langer is a first-year Fulbright grad student in the International Peace and
Conflict Resolution program at American University’s School of International Service.
He holds a Magister degree in Political Science—and soon another one in History as
well—from Vienna University, Austria. In 2007/08, he studied for one year with an
Erasmus scholarship at Uppsala University, Sweden, focusing on Peace and Conflict
Studies as well as Eurasian Studies. Since 2002 he has been active with the Young
European Federalists (JEF) and since 2003 he is involved with the UN Youth and
Student Association of Austria. Until the end of 2009, he was editor-in-chief of the
quarterly magazine Global View of the United Nations and Foreign Policy
Association of Austria for 1.5 years. Earlier in 2010, he interned for four months at the
Permanent Representation of Austria to the EU in Brussels and for two months for an
Austrian Member to the European Parliament in Brussels.
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The crisis in Kenya was the first time that the doctrine of R2P was
invoked by the international community and remains as the only case since the
adoption of R2P at the 2005 World Summit. This paper tries to answer the
question of how the international community, acting on the ideas based on the
R2P concept, impacted the situation in Kenya. The strengths and weaknesses of
the R2P concept in dealing with the 2007 post-election ethnic clashes in Kenya
will be addressed. First, the emergence and history of R2P is analyzed to
understand the substantive rights and obligations of the principle. Next, a brief
background on Kenya is provided along with an overview of the election and
the following riots. Finally, the strengths and weaknesses of R2P in the case of
Kenya are assessed.
THE RESPONSIBILITY TO PROTECT
The Debate on Humanitarian Intervention
With the end of the Cold War, there was optimism that the United Nations
Security Council (UNSC) could finally fulfill its designated role as outlined in
Article 39 of the United Nations (UN) Charter—to maintain or restore
international peace and security. Despite efforts to establish consensus on how
to tackle humanitarian crises, humanitarian interventions caused divisive
debates in academia, policymaking circles, and the general public.2 In the 1990s,
the international institutions, particularly the UN, were pressured to extend
their influence to tackle the humanitarian crises.3 As a result, UN peacekeeping
operations were dramatically increased, international criminal tribunals were
set up, and the International Criminal Court (ICC) was established. Indeed, the
expansion of UN activities after the Cold War was enormous and helped to
improve preventive diplomacy as a tool to stop violent conflicts in the first
place. In fact, the end of colonialism, the rise of democratization, and the end of
the Cold War led to an improvement of the global security climate.4 Nonmilitary actions such as economic or diplomatic sanctions have a greater
advantage than forcible military interventions, as these would do more harm
than good.5
Despite the institutional developments in the 1990s, tragic atrocities
around the world contradicted the naïve belief that international action would
stop armed violence. Because of the notable failures in Somalia, Rwanda, and
Ramesh Thakur, The United Nations, Peace and Security: From Collective Security to the Responsibility
to Protect (Cambridge: Cambridge University Press, 2007).
3 Nicholas J. Wheeler, Saving Strangers: Humanitarian Intervention in International Society (Oxford:
Oxford University Press, 2000).
4 Andrew Mack, “Successes and Challenges in Conflict Management,” in Leashing the Dogs of War,
ed. Chester A. Crocker, Fen Osler Hampson, and Pamela Aall (Washington, DC: USIP Press), 521–
533.
5 Aidan Hehir, Humanitarian Intervention After Kosovo: Iraq, Darfur and the Record of Global Civil
Society (New York: Palgrave Macmillan, 2008), 16–20.
2
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Bosnia, UN action in the 1990s was perceived “as too little too late,
misconceived, poorly resourced, poorly executed, or all of the above.”6 In case
diplomatic efforts failed and violence was imminent, the moral and political
need to act and protect the threatened population arose among the
international community.7 For example, Bernard Kouchner, the cofounder of
Médecins sans Frontières (MSF), argued that the right to intervene to protect
endangered individuals in extreme circumstances and coercive policies is
indispensable.8 However, the right to intervene was met with a lot of suspicion
by countries in the global South; as scholars similarly argued that in fact a
mission civilisatrice is carried out by powerful states and an intervention, by
definition, is arbitrary—and to many may even seem like neo-imperialistic
efforts to control former colonies.9
In a typical “humanitarian intervention” scenario, an asymmetric
power structure by the potential intervener is easily formed. Those who are to
be protected probably have never asked for help or protection—but will be
dependent on the intervening power.10 Thus, “almost every aspect of
humanitarian intervention is contested,”11 and the purity of the interveners’
motives can be easily doubted and denounced as following their own hidden
agendas behind the pretense of humanitarianism.12 James Pattison argues that
UNSC authorization is a necessary condition to make an intervention legal
because absent a UNSC authorization, a humanitarian intervention will be
deemed illegal, as it is not carried out on the basis of self-defense.13 In turn, this
behavior of the UNSC is dependent upon “ambiguous resolutions and
conflicting interpretations”14 of contested definitions, such as a threat to
international peace and security.
In the wake of the 1999 Kosovo crisis, humanitarian intervention
became reconceptualized. The debate on humanitarian intervention that shaped
the discussions in the 1990s shifted to a quest for reconciling an occasional need
for armed intervention to protect vulnerable populations but having in mind
the principles of state sovereignty. The Independent International Commission
Gareth Evans and Mohamed Sahnoun, “The Responsibility to Protect,” Foreign Affairs 81, no. 6
(2002): 100.
7 Roberto Belloni, “The Tragedy of Darfur and the Limits of the ‘Responsibility to Protect’,”
Ethnopolitics 5, no. 4 (2006): 328–329.
8 Tim Allen and David Styan, “A Right to Interfere? Bernard Kouchner and the New
Humanitarianism,” Journal of International Development 12, no. 6 (2000).
9 Roland Paris, “International Peacebuilding and the ‘mission civilisatrice’,” Review of International
Studies 28, no. 4 (2002).
10 Alan J. Kuperman, “The Moral Hazard of Humanitarian Interventions: Lessons Learnt from the
Balkans,” International Studies Quarterly 52, no. 1 (2008).
11 Alex J. Bellamy, Just Wars: From Cicero to Iraq (London: Polity, 2006b), 202.
12 Louise Arbour, “The Responsibility to Protect as a Duty of Care in International Law and
Practice,” Review of International Studies 34, no. 3 (2008): 447.
13 James Pattison, “Humanitarian Intervention and International Intervener’s Legal Status,” Review
of International Social and Political Philosophy 10, no. 3 (2007): 304.
14 Simon Chesterman, Just War or Just Peace? (Oxford: Oxford University Press, 2002), 5.
6
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on Kosovo (IICK) declared the NATO bombings “illegal but legitimate.”15 The
IICK argued that it was necessary to establish a set of criteria defining the
threshold for the use of force absent UNSC authorization so that in case the
UNSC is deadlocked in resolving extreme humanitarian emergencies, an
intervention will still be legitimate. The 1999 NATO intervention reopened the
debate on humanitarian intervention, and fueled the century-long debate on
sovereignty, justice, human rights, and dignity. In a widely cited article in The
Economist UNSG Annan claimed that “[s]tate sovereignty, in its most basic
sense, is being redefined—not least by the forces of globalization and
international cooperation . . . When we read the [UN] Charter today, we are
more than ever conscious that its aim is to protect individual human beings, not
to protect those who abuse them.”16
The Emergence of R2P
In 2000, there was much hope as the Canadian-sponsored International
Commission on Intervention and State Sovereignty (ICISS) was set up to finally
resolve the dilemma between humanitarian intervention and state sovereignty.
For a long time, the former was seen as an unjust interference into internal
affairs of the global South, while the latter has been attacked by humanitarians
as being used as a safe haven to commit atrocities against innocent civilians.
When the ICISS published its report on the Responsibility to Protect in
December 2001, three pillars were developed: prevent, react, and rebuild.17
These three pillars of R2P have to be considered as an aggregate set of
strategies forming a toolkit to tackle gross humanitarian emergencies,
particularly genocide, war crimes, ethnic cleansing, and crimes against
humanity.
According to Gareth Evans, co-chair of the ICISS, R2P has made four
main contributions to the humanitarian intervention debate: (1) turning the
focus of the debate from humanitarian intervention to a responsibility to
protect people trapped in conflict situations; (2) developing a new
understanding of sovereignty where the state does not control but primarily
protects its citizens; (3) setting up clear criteria of what the R2P, in practice,
should mean, clarifying that it consists of much more than just military
intervention; and (4) mandating that if coercive action is seen as necessary, it
must be legal and legitimate.18 Indeed, there was hope that the dichotomy

Independent International Commission on Kosovo (IICK), Kosovo Report (Oxford: Oxford
University Press, 2000).
16 Kofi Annan, “Two Concepts of Sovereignty,” The Economist, September 18, 1999, p. 49.
17 International Commission on Intervention and State Sovereignty (ICISS), The Responsibility to
Protect (Ottawa: IDRC, 2001).
18 Gareth Evans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once and for All
(Washington, DC: Brookings Institution Press, 2008), 41–43.
15
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between sovereignty and humanitarian intervention would be overcome by
acknowledging human security and the non-exclusivity of state sovereignty.19
It was important for R2P advocates to get their idea across to the global
South, particularly to Africa, which had been shaken by the most conflicts.20 In
2003, the Constitutive Act of the newly set-up African Union (AU) drastically
altered Africa’s efforts concerning conflict management.21 Although the
principle of non-intervention was reaffirmed in the Constitutive Act’s Article
4(g), Article 4(h) provided the AU the right to intervene in a member state, in
case grave circumstances like genocide or crimes against humanity should force
the AU to do so.22 Clearly, Article 4 is contradictory in its subclauses and has
caused a lot of debate; viewed in a positive light, unilateral action is rejected
while collective action of the AU is favored.23 Thus, the idea of R2P has been
supported by African states like South Africa, and the AU affirmed the
acceptance of R2P several times; yet some African states like Zimbabwe, Libya,
and Sudan remain cautious to this day about the R2P principle itself.
In March 2005, UNSG Annan published his report, In Larger Freedom, in
which he wrote, “while I am well aware of the sensitivities involved in this
issue . . . I believe that we must embrace the responsibility to protect, and, when
necessary, we must act on it.”24 In September 2005, Mr. Annan opened the
largest gathering of world leaders in history at the UN headquarters in New
York. In the so-called “World Summit,” one of Mr. Annan’s main concerns was
coming to an agreement about R2P because “at the end of his tenure, he wanted
to witness the transition from principle to operational action.”25 By the end of
the summit, the Outcome Document, which explicitly endorsed R2P in
paragraphs 138 and 139, was adopted with the consent of all heads of states.
However, the principle of R2P was significantly watered down from the
original ICISS proposal and was divided into two parts. First, the obligation of
the state to protect those living within its own borders was stressed.
Proponents of R2P strongly underlined this point because the state itself holds
primary responsibility for dealing with potential problems. The second part of
R2P addressed the case in which a third-party state fails to protect its own
Edward Newman, Humanitarian Intervention: Confronting the Contradictions (New York: Columbia
University Press, 2009), 190–191.
20 Jeremy Sarkin, “The Role of the United Nations, the African Union and Africa’s Sub-Regional
Organizations in Dealing with Africa’s Human Rights Problems: Connecting Humanitarian
Intervention and the Responsibility to Protect,” Journal of African Law 53, no. 1 (2009): 1–2.
21 Paul D. Williams, “From Non-Intervention to Non-Indifference: The Origins and Development of
the African Union’s Security Culture,” African Affairs 106, no. 423 (2007).
22 Sarkin 2009, 18–19.
23 Alex J. Bellamy, “Whither the Responsibility to Protect? Humanitarian Intervention and the 2005
World Summit,” Ethics and International Affairs 20, no. 2 (2006a): 157–158.
24 Kofi Annan, “In Larger Freedom: Toward Development, Security and Human Rights for All,”
United Nations A/59/2005 (2005): 35.
25 Ekkehard Strauss, The Emperor’s New Clothes? The United Nations and the Implementation of the
Responsibility to Protect (Baden-Baden: Nomos, 2009), 11.
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citizens from the threat of mass atrocities within its borders or represents the
cause of the threat itself.26 The overall effect of the Outcome Document on R2P
was therefore a “mixture of political and legal considerations, which reflects the
continuing division and confusion about the meaning of the concept.”27
Debating R2P
Some proponents of R2P were quite disappointed with the outcome of the
summit and labeled the new principle “R2P lite.”28 It was not the humanitarian
principles that had guided the outcome of the World Summit but rather the
forces interested in weakening the tenets of the ICISS recommendations and, by
extension, the overall concept of R2P.29 In an article in the Wall Street Journal,
Mr. Annan balanced his disappointment over the World Summit Outcome by
stating that the acceptance of a collective R2P of all member states was “most
precious” and he expressed his hope that “it [would] be acted upon when put
to the test.”30 In 2006, the UNSC referred to R2P on the situation in Darfur that
would have made the Darfur crisis the first conflict to be specifically linked to
R2P.31 The Resolution asked for setting up a UN peacekeeping mission in
Darfur but failed to get the consent of the Sudanese government; the mission
was ultimately not established. Only later, the UNSC was able to establish a
hybrid peacekeeping mission in Darfur, but the reference to R2P was deleted
from the draft version of the Resolution.32 Consequently, Darfur was no R2P
case for the United Nations. In October 2007, the new UNSG Ban Ki-moon
informed the UN General Assembly (UNGA) about his decision to appoint a
Special Adviser for the Responsibility to Protect at the level of an Assistant
Secretary-General in the UN system in order to operationalize the concept.
Although Mr. Ban appointed Edward Luck as the Special Adviser “who
[would] focus on the responsibility to protect,”33 the proposal was ultimately
dismissed because it was seen as “premature” by member states critical of R2P.
The criticism was so strong that the appointment of Mr. Luck was conditional
on the removal of the phrase R2P from his title.34 Opposing Luck’s
Hehir 2008, 78.
Carsten Stahn, “Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?,” The
American Journal of International Law 101, no. 1 (2007): 109.
28 Thomas G. Weiss, Humanitarian Intervention: Ideas in Action (Cambridge, MA: Polity Press, 2007),
117.
29 Bellamy 2006a, 167.
30 Kofi Annan, “A Glass at Least Half Full,” Wall Street Journal, September 19, 2005,
http://www.un.org/News/ossg/sg/stories/articleFull.asp?TID=49&Type=Article.
31 United Nations Security Council, “Reports of the Secretary-General on the Sudan,” S/RES/1706
(2006).
32 United Nations Security Council, “Reports of the Secretary-General on the Sudan,” S/RES/1769
(2007); Alex J. Bellamy, “The Responsibility to Protect—5 Years on,” Ethics and International Affairs
24, no. 2 (2010): 145.
33 United Nations, “UNSG Appoints Edward C. Luck of United States Special Adviser,” Press
Release SG/A/1120, BIO/3963, February 21, 2008.
34 Evans 2008, 287.
26
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appointment, China, along with delegates from Latin America, Africa, and the
Arab region, claimed that R2P, as a concept, had been rejected in 2005 at the
World Summit. R2P critics argue that R2P as envisioned by the ICISS was
rejected at the World Summit because there is no reference to the concept in the
World Summit Outcome Document, which did not call R2P a concept and did
not ask the UNGA to take further decisions on a clarification of R2P. As R2P is
not mentioned as a specific concept in Article 138 and 139, it leaves room for
legal ambiguity.
Although the UNGA adopted the resolution of the World Summit
Outcome, it is not legally binding for the member states of the UN, as it is
considered “soft law,” and does not create new rules of customary international
law. However, UNGA resolutions often function as a starting point in the
development of international law.35 Thus, the legal effect of R2P is not clearly
indicated and is still disputed in the UN.
In general, R2P can be considered a concept, a principle, or a norm.36
From a normative point of view, R2P cannot yet be seen as a legal norm
because there is too large a discrepancy in the interpretation of the concept
among the actors.37 As a principle, R2P would need to be seen as a fundamental
truth with a status of shared understanding leading to action if necessary.38 As
such a common agreement on R2P does not exist so far, R2P is most often
referred to as a concept by critics and supporters alike. Hence, R2P still needs
further development in order to be operationalized. Up to the present day,
there is still a fierce ongoing debate between R2P advocates and its critics about
the responsibilities to halt mass atrocities in the future. One of the main
concerns is whether or not the main tenet, the responsibility to halt mass
violence, is actually applied in reality. That is why it was an important step
forward when Mr. Ban labeled the post-election clashes in Kenya as an R2P
case. In the following section, the crisis in Kenya will be examined in depth to
gain an understanding of how the international community at large reacted to
the conflict.
THE 2007 POST-ELECTION CRISIS IN KENYA
Background on Kenya
Demographics are very important for the question of political power in
Nairobi. Kenya has 42 ethnic groups, none of which is a majority.39 The Kikuyu
Ekkehard Strauss, “A Bird in the Hand Is Worth Two in the Bush: On the Assumed Legal Nature
of the Responsibility to Protect,” Global Responsibility to Protect 1, no. 2 (2009): 293.
36 Bellamy 2009, 5–8.
37 Stahn 2007, 120.
38 Bellamy 2009, 6.
39 “Kenya,” Central Intelligence Agency (CIA) World Fact Book, March 22, 2011,
https://www.cia.gov/library/publications/the-world-factbook/geos/ke.html.
35
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comprise a 22 percent plurality. The Luo make up 13 percent of the population.
Daniel Arap Moi, Kenya’s president from 1978 to 2002, was from the Kalenjin
group (11 percent of the population), who were considered his supporters.40
Political violence in Kenya has an ethnic dimension, much of which can be
attributed to the fact that in rural areas, the population is relatively
homogenous, which fuels thinking in ethno-geographic terms. Thus, Kenyan
politics is largely influenced by ethnicity; the ethnic connection and not the
political program determines the vote in Kenya, as it is reflected in the 2007
power struggle of the Party of National Unity (PNU) and the Orange
Democratic Movement (ODM).41 Before and after the first multiparty elections
in 1992, the Kalenjin clashed with the Kikuyu, killing about 1,500 people and
displacing 300,000.42 Also at the 1997 polls, ethnic violence in the Rift Valley
and Coast Province took the lives of some 4,000 people and displaced 400,000.43
In both cases, politicians were implicated in the violence.
It was only after President Moi decided not to run for another term that
a fair multiparty election seemed feasible and real political change in Kenya
became possible. Mr. Moi decided that Uhuru Kenyatta, the son of Kenya’s first
president, should run as his successor in the 2002 elections. Shortly before the
elections, the two largest opposition parties formed the National Alliance
Rainbow Coalition, led by Mwai Kibaki, a Kikuyu, and Raila Odinga, a Luo.
Both realized that only in unity could they defeat the ruling Kenya Africa
National Union (KANU). Together, they could rally enough supporters behind
them. Kenyans in general were also losing patience with the single ruling party
and were against a “hereditary” government.44 The opposition swept to power
and defeated KANU with a wave of grassroots support. However, Mr. Kibaki
did not live up to the expectations of the electorate, as corruption persisted and
the alliance fell apart after the long-promised constitutional revisions of 2005
failed to produce real power-sharing. This failure to deliver and live up to the
promises brought strong resentment among Odinga supporters.45
To Mr. Kibaki’s credit, his administration had successfully delivered
improvements in education, healthcare, access to water, and basic
infrastructure in certain areas of the country. But a legacy of broken promises
on the governance front, the failure to deliberately and transparently craft an
Ibid.
“Report of CIPEV,” Commission of Inquiry into Post-Election Violence (CIPEV), October 15, 2008, pp.
31–32, http://www.dialoguekenya.org/docs/PEVReport1.pdf.
42 Human Rights Watch (HRW), Divide and Rule: State Sponsored Ethnic Violence in Kenya (New York:
Human Rights Watch, 1993), 71.
43 Human Rights Watch (HRW), Playing with Fire: Weapons Proliferation, Political Violence, and Human
Rights in Kenya (New York: Human Rights Watch, 2002), 21.
44 Dorina A. Bekoe and Jacqueline H. Wilson, “On the Issues: Kenya,” United States Institute of Peace,
February 2008, http://www.usip.org/publications/issues-kenya.
45 “From Ballots to Bullets: Organized Political Violence and Kenya’s Crisis of Governance,” Human
Rights Watch (HRW) 20(1A) (March 2008): 13-17.
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inclusive administration, the rampant corruption of the state apparatus, and the
ethnic insults hurled by leaders all contributed to creating a situation where
recognition became more important than development in Kenya.46 Moreover,
Kenya has faced not only some of the starkest economic inequalities on earth,
but also a growing politicization and proliferation of violence related to
elections, the perception of historical marginalization of certain ethnic groups,
and a disproportionately unemployed young population.47 Additionally,
targeted political violence during or after elections never had consequences for
the perpetrators. Accordingly, the common sense of justice became undermined
and a culture of impunity grew among the Kenyan public.48 All these factors
certainly fueled the post-election riots in 2007.
The Rift Valley Province, one of Kenya’s seven administrative
provinces at the time, in particular experienced much of the violence after the
2007 election cycle. This area has a long history of election-related violence, and
the scars of that past violence have not completely healed.49 In a pattern that is
not only unique to Kenya, most efforts by NGOs, media, and international
agencies focused on monitoring the election and campaign fraud, keeping an
eye on voter registration for example. Meanwhile, less attention was given to
the informal organization of violence before the elections that helped produce
the infrastructure for mass violence when it became clear that the elections had
been rigged.50
The perceived arrogance of the political, bureaucratic, and commercial
elite surrounding Mr. Kibaki had engendered an overwhelming nationwide
sense of alienation, which amounted to a sense of exclusion and loss of dignity
among the majority of Kenyans, who were not Kikuyu or from associated
communities.51 In the run-ups to the 2005 referendum and the 2007 election,
some politicians from the administration perpetuated this perception by
insulting minorities.52 During the election campaign, language comparable to
that heard before the Rwandan genocide was used, describing outsiders as
madodoa, a Swahili expression for “spots” that have to be removed or cleansed.53
Despite the fact that the time before and during the elections had been
relatively peaceful, longstanding grievances were waiting to explode. In sum,

John Githongo, “Fear and Loathing in Nairobi,” Foreign Affairs 89, no. 4 (2010).
CIPEV 2008, 22–23.
48 HRW 2002; HRW 2008.
49 Adam Ashforth, “Ethnic Violence and the Prospects for Democracy in the Aftermath of the 2007
Kenyan Elections,” Public Culture 21, no. 1 (2009): 14.
50 Jacqueline M. Klopp, Patrick Githinji, and Keffa Karuoya, “Internal Displacement and Local
Peacebuilding in Kenya: Challenges and Innovations,” United States Institute of Peace Special Report
#251 (September 2010): 5.
51 Githongo 2010.
52 HRW 2008, 13–17.
53 Githongo 2010.
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the country was vulnerable to ethnic clashes because Mr. Kibaki was not able to
live up his promises for all Kenyans, but rather delivered for his own ethnicity.
The 2007 Post-Election Crisis
Presidential elections in Kenya were held on December 27, 2007. Despite rigged
results, the Kenyan electoral commission declared the incumbent Mr. Kibaki as
the winner and the president was hastily sworn in on December 30, 2007.54 The
last opinion polls before the elections saw Mr. Odinga ahead of Mr. Kibaki.
Although Mr. Odinga was ahead of Mr. Kibaki as the results flowed in, when
the national total was presented, Mr. Kibaki was suddenly in front. Mr. Odinga
demanded a recount of the votes, but instead the electoral commission declared
Mr. Kibaki’s victory. The chief EU observer of the elections announced, “the
presidential elections were flawed.”55
Almost immediately, violence started to emerge from angry
demonstrations aimed at the Kibaki government and its PNU supporters for
stealing the election. The government responded by using excessive and
calculated force, sometimes using police to intimidate the opposition, especially
in the ODM strongholds in Kisumu and in parts of the Nairobi slums.56 As the
violence escalated, some ODM politicians organized and used demonstrations
to bargain for power. In some areas they also encouraged and organized violent
displacement of PNU voters from opposition zones, such as Mount Elgon and
Kuresoi. It is crucial to note that in contrast to former cycles of violence, the
emerging dynamics were much more like a civil war than the state-sponsored
violence of the past.57 The violence resulted in more than 1,000 deaths and
300,000–600,000 IDPs—both at the hands of security forces and through violent
ethnic clashes. The violence came as a shock to many Kenyans and the
international community, as Kenya was always known as a rather stable
exception in a shaken region.58 In reality, however, such an assessment was ill
judged. Calm was often seen as peace, and inactivity was regarded as
stability—but many old underlying issues were fueling the conflict. Although
elections in the 1990s resulted in violence, the 2007 crisis is commonly seen as
Kenya’s worst post-independence political violence.
International actors responded swiftly to the Kenyan crisis, as it
appeared to rise to the level of crimes against humanity, a level of violence that
R2P is designed to prevent. Concerned by the prospect of heightened
fragmentation, the AU launched mediation efforts to stem the tide of violence.
The response was also supported by the UN, Kenya’s neighbors, key donors,
Jeffrey Gettleman, “Disputed Vote Plunges Kenya into Bloodshed,” New York Times, December
31, 2007, http://www.nytimes.com/2007/12/31/world/africa/31kenya.html.
55 Ibid.
56 Ashforth 2009, 11–12.
57 Klopp, Githinji, and Karuoya 2010, 6.
58 Ashforth 2009, 10.
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and civil society. Nonetheless, respected personalities like Bishop Desmond
Tutu or Ghanaian President John Kufuor, who was also the outgoing head of
the AU, reached little progress on the ground and were not able to bring the
two main political parties to the table.59 It needed the negotiation team known
as AU’s Panel of Eminent Africans, led by former UNSG Annan, to arrive in
Kenya on January 23, 2008, and come to a breakthrough. Finally, after almost 40
days of exhausting negotiations between Mr. Kibaki and Mr. Odinga, a deal
was brokered in late February 2008.60 Thanks to the external diplomatic
support, no more coercive measures were necessary and the alarming situation
was defused by the conflicting parties themselves. In fact, the situation was
perceived as so successful that Human Rights Watch referred to the diplomatic
response “as a model of diplomatic action under the ‘Responsibility to Protect’
principles.”61
At the end of February 2008, a negotiated settlement was reached
through the National Accord and Reconciliation Act (National Accord)
consisting of four agenda items to address the roots of the post-election
violence: (1) the implementation of constitutional reforms; (2) the establishment
of a truth and reconciliation commission; (3) the establishment of an
independent review committee to improve the election process; and (4) a
commission of inquiry on the post-election violence meant to identify and
prosecute perpetrators. The successful implementation of these agreements and
resolution of the underlying tensions was key to breaking the cycle of
violence.62 On March 19, 2008, the Kenyan parliament voted to amend the
constitution to provide for a prime minister and two deputy prime ministers
and, subsequently, put the National Accord into law. By appointing Mr.
Odinga as the prime minister, Mr. Kibaki provided his opponent with a longsought position in the government that had been promised after the 2002
elections. Thus, the National Accord deals with the key opposition grievance—
that the president has too much power. Less overtly, the National Accord’s
coalition government somewhat neutralizes the charges that non-Kikuyu have
been marginalized from power under the Kibaki regime. The international
community praised the achievements, but John Githongo, a respected Kenyan
anti-corruption activist, reiterates, “these coalitions are the result of democratic
failures, not successes.”63 With the establishment of a coalition government on
April 14, 2008, there was a need to transition from humanitarian relief to more
permanent solutions for the IDPs. Their return from camps to their previous
Jeremy Horowitz, “Power-sharing in Kenya,” Presentation at the Workshop on Political Inclusion in
Africa, American University (April 24–25, 2009): 5.
60 Elisabeth Lindenmayer and Josie Lianna Kaye, A Choice for Peace? The Story of 41 Days of Mediation
in Kenya (New York: International Peace Institute, 2009).
61 HRW 2008, 67.
62 Horowitz 2009.
63 Githongo 2010.
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homes has significant political and economic implications for the new
government. With this background of how the crisis took place and was
addressed, the following section discusses how the R2P concept was applied to
the Kenyan post-election crisis.
KENYA AS THE FIRST R2P CASE
For a long time, the international community claimed to give priority to early
action and the development of the diplomatic capacity for an effective response
to a conflict-prone situation. The responsibility to prevent, the first R2P pillar, is
based on the idea that states have a responsibility to ensure that domestic
tensions are addressed before they escalate.64 States also have to provide certain
dimensions of good governance (like transparency and the rule of law), health,
broad participation, and economic development.65 Failure by states to take
action when mass violence occurs results in a transfer of responsibility to the
international community.
UNSG Ban characterized the post-election ethnic clashes in Kenya as an
R2P situation and took diplomatic and political steps to address the violence in
early 2008. Contrary to the polite diplomatic language used by UN officials, Mr.
Ban was blunt during a visit in Nairobi in February 2008: “The people and
leaders of Kenya, particularly political leaders, have the duty, and the
responsibility, to wake up and reverse this tragic path before it escalates into
the horrors of mass killings and devastation we have witnessed in recent
history. I have come to emphatically reiterate my fullest support to . . . Kofi
Annan.”66 The international community was fortunate that Kenyan authorities
accepted regional and international involvement; consequently the intervention
in sovereign affairs was not challenged—an issue usually contested with R2P
skeptics. Additionally, R2P’s application to the Kenyan crisis did not involve
any kind of sanctions or military interventions, which meant that the UNSG
could avoid politicizing the debate by invoking R2P as a solution even without
the authorization of the UNSC, which would have easily politicized the
debate.67
In Kenya, Mr. Annan proved the value of outside engagement when he
succeeded in preventing an escalation of post-election violence, an outcome
that he saw as a successful example of R2P in action.68 The success achieved by

ICISS 2001, 19–27.
Hamburg 2010, 153.
66 “Secretary-General’s Press Conference in Nairobi,” United Nations, February 1, 2008, unofficial
transcript, http://www.un.org/apps/sg/offthecuff.asp?nid=1127.
67 Ramesh Thakur, “Law, Legitimacy and United Nations,” Melbourne Journal of International Law 11,
no. 1 (2010).
68 Lloyd Axworthy and Allan Rock, “R2P: A New and Unfinished Agenda,” Global Responsibility to
Protect 1, no. 1 (2009): 55.
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Mr. Annan shows that a joint undertaking by the UN and other multilateral
and regional organizations can be successful. Without the joint effort, the
parties would not have felt the pressure to come to the table and hammer out
an agreement. Invoking R2P was important to demonstrate to the Kenyan
political elite that the international community cares about the crisis in Kenya
and stop the cycle of violence. Instead of brutal clashes and forced
displacement, R2P mattered because it provided a diplomatic solution. Mr.
Annan himself said “when you have ethnic violence, if you don’t mediate
quickly, you get a hopeless situation.”69 It took Mr. Annan some 40 days to
convince both sides that there was no way either side could run the country
without the other and that without an agreement the country would be in a
political gridlock. Finally, Mr. Annan concluded proudly “[w]hen we talk of
intervention, people think of the military . . . But under R2P, force is a last
resort. Political and diplomatic intervention is the first mechanism. And I think
we’ve seen a successful example of its application [in Kenya].”70
However, intervention, whether by military means or not, is only
successful when it also establishes some form of a nation-building process that
will prevent the area from becoming a security threat yet again.71 The UN tries
to maintain peaceful relations among states, but also addresses conflicts within
states. The UNSC has diplomatic and non-coercive tools available such as
mobilizing broad support for diplomatic efforts, fact-finding missions to raise
visibility, and direct negotiations to prevent violence. Thus, the UN has the
most advantages for preventing mass atrocities since “it can help with early,
quiet diplomacy aimed at building a nation’s own capacity for acquiring
necessary skills and institutions.”72 In case these efforts are not sufficient,
successful humanitarian interventions need (1) sufficient political and economic
but also military power as a backup; (2) enough financial resources; and (3) the
perception that it is a legitimate prevention effort.73 Most important for the
international community is to be prepared to take a pro-active stance in helping
nations or groups in trouble rather than waiting for disaster to strike.
Escalating conflicts can reach a point where both parties find the further use of
confrontational tactics either unworkable or unwise.74 Preventive diplomacy
has a range of measures available, among them good offices, facilitation,
mediation, shuttle diplomacy, and multiparty engagement.75
Roger Cohen, “African Genocide Averted,” New York Times, March 3, 2008,
http://www.nytimes.com/2008/03/03/opinion/03cohen.html.
70 Ibid.
71 Francis Fukuyama, Nation-Building: Beyond Iraq and Afghanistan (Baltimore, MD: Johns Hopkins
University Press, 2006).
72 Hamburg 2010, 205–207.
73 Ibid., 214.
74 Dean. G. Pruitt and Sung Hee Kim, Social Conflict: Escalation, Stalemate, and Settlement, 3rd ed.
(New York: McGraw-Hill, 2004).
75 Hamburg 2010, 102–104.
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In the Kenyan crisis it was also the Kenyans themselves who had an
influence in forcing the deal. Although outside pressure helped, leaders in
business, media, law, and religion also worked hard for reconciliation.76 These
combined efforts from the international community as well as from inside the
country made the February 2008 pact possible and helped to discourage any
kind of disintegration or further mass killing. Moreover, the inclusion of the
opposition with the appointment of Mr. Odinga as Prime Minister, the drafting
of a law to work against tribalism, the creation of panels to investigate the
election and to draft a new constitution, and the implementation of a truth and
justice commission to investigate historic and current political crimes, were an
encouraging start.77 Indeed, a new constitution passed in a public referendum
by great majority in August 2010. It limits the power of the president and
decentralizes the country, raising hope that inequalities will be better addressed
in the future.78
The progress in Kenya’s peacebuilding process can be measured by the
scale of return and the success of (re)integration of the displaced. Yet, there are
enormous gaps between current programs and policies and the actual
peacebuilding interventions required. An example is the UN Peacebuilding
Commission with a program in the Rift Valley, which has been criticized for
being far too small to have an overall impact on the IDP situation in Kenya.79
Peacebuilding efforts in Kenya are rarely adequately analyzed and despite the
recent recognition that displacement and peacebuilding must be dealt with in
conjunction; the two are often treated as conceptually and programmatically
distinct.80 Only a fraction of IDPs can be considered returned or settled, and
among those, many do not have adequate security and livelihoods, medicine
and food, access to compensation and restitution, or improved relations with
neighbors.81 Some of the militia groups are informal and have political ties;
challenges to demobilization exist, and these groups could be easily reactivated.
There is also evidence that these militia groups are gaining more autonomy and
that arms are being stockpiled for the 2012 elections.82 Thus, the effort of the
international community to help rebuild the country after its crisis, especially
“A New Dawn Amid the Golf Carts: Time to Break with a Corrupt Past,” The Economist, March
13, 2008.
77 Vijay Mehta, “How Effective Is the UN in Peacekeeping and Mediating Conflict?” Speech for the
United Nations and Youth and Student Association of the University of St Andrews, Scotland, March 28,
2008, http://www.action-for-unrenewal.org.uk/speeches/how_effective_is_un_in_peacekeeping_speech.pdf, 79.
78 “Kenya President Ratifies New Constitution,” BBC, August 27, 2010,
http://www.bbc.co.uk/news/world-africa-11106558.
79 Roberta Cohen, “Reconciling R2P with IDP Protection,” Global Responsibility to Protect 2, no. 1–2
(2010): 33.
80 Klopp, Githinji, and Karuoya 2010, 12.
81 Cohen 2010, 23–24.
82 “Kenyans ‘Rearming for 2012 Poll’,” BBC, October 7, 2009,
http://news.bbc.co.uk/2/hi/africa/8293745.stm; Klopp, Githinji, and Karuoya 2010.
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with regard to the IDPs, has been insufficient and violence might return as the
2012 elections approach.83
The government of Kenya’s national policy on peacebuilding and
conflict management only mentions displacement in passing. While the United
Nations Development Program (UNDP) has strengthened its peacebuilding
efforts, they rely on exchanges and dialogue that often appeal to urban youth
but often miss out on rural networks. Remote places like Kuresoi are not even
reached, nor are all the key actors in communities affected by violence brought
into the discussion.84 The drafted national policy on peacebuilding and conflict
management notes that there is a need for a reform of the constitution, as well
as of public service, police, and land policies; but such reforms often remain out
of the discussions about peacebuilding. The current formulation process of a
national internal displacement policy and national land policy, which passed
parliament in December 2009, provides openings for these dialogues at the
local level.
Particularly during election times, the situation in Kenya is easily prone
to violence, as the political tensions are usually combined with an ethnic
component.85 Countries like Kenya have to reengineer their constitution to
undo the destabilizing concentrations of power and resources within narrowly
based, elite-backed regimes.86 Kenya, for its part, has successfully passed a
referendum to implement a new constitution that amends the presidential
system to include a prime minister. Moreover, the ICC seeks to indict the
persons mainly responsible for the post-election violence, an important step to
end impunity.87 On December 15, 2010, the General Prosecutor of the ICC, Luis
Moreno-Ocampo, named six Kenyan leaders as responsible for the violence and
asked judges to charge them with crimes against humanity, including murder,
rape, and torture. In fact, this is the first time that an ICC General Prosecutor
stepped into a case on his own initiative, without a request from the home
country or by the UNSC.88
Another dimension is the question of center and periphery of political
power distribution, because often the capital is the all-dominating force. In an
attempt to make the system fairer, the opposition has called for federalism; it is
a demand reflecting the marginalization of regions of the country falling
outside the incumbent ruling party’s power base. Again, this is not just a
Klopp, Githinji, and Karuoya 2010.
Cohen 2010.
85 Benn Eifert, Edward Miguel, and Daniel N. Posner, “Political Competition and Ethnic
Identification in Africa,” American Journal of Political Science 54, no. 2 (2010).
86 Mehta 2008, 7.
87 “ICC: Judges Approve Kenyan Investigation,” Human Rights Watch (HRW), March 31, 2010,
http://www.hrw.org/en/news/2010/03/31/icc-judges-approve-kenyan-investigation.
88 Jeffrey Gettleman and Marlise Simons, “International Court Seeks Indictments in Kenya Vote
Violence,” New York Times, December 15, 2010,
http://www.nytimes.com/2010/12/15/world/africa/15kenya.html?_r=1&hp=&pagewanted=all.
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Kenyan problem, but resonates across the continent. Yet, Kenya can serve as an
example for other countries, like Guinea, Côte d’Ivoire, and Madagascar in
2010, in overcoming their political deadlock.
CONCLUSIONS
The R2P toolkit implies not only the responsibility to prevent mass violence but
also the responsibility to follow up on the intervention—the responsibility to
rebuild. The international community should make sure that a sustained
follow-up takes place. Of course, it is the main responsibility of the local elites
to guarantee coexistence and security—otherwise nation-building ultimately
will not work. However, achieving enduring peace as the ultimate goal also
requires international support. As evident in the case of Kenya, it is indeed a
challenging task. Long-term issues must be addressed, including the
improvement of the political and economic conditions and the development of
basic and effective legal institutions. Being effective is a question of political
will, means, and capacity.
The international community has continuously and intensively debated
about R2P, not least because many countries in the global South fear that it
would threaten their sovereignty. The application of the R2P concept in the
Kenyan post-election crisis was therefore particularly important because it has
shown a way that military intervention is not involved. Although the ICISS and
R2P advocates have argued for a long time that force would only be used as a
last resort, R2P skeptics have maintained that an armed intervention is
automatically implied by the R2P principle. Thus, Kenya helped as an example
of a truly diplomatic intervention that settled the violence. This fact by itself is
an important step for the acceptance of R2P by the international community at
large. Furthermore, with the guidance of international actors, the two main
Kenyan parties were pressured to work on a new constitution that represents
the new realities of Kenya in the twenty-first century and avoids
overconcentration of power in the hands of the president.
However, the application of R2P in the Kenyan case had severe
weaknesses. First, the diplomatic efforts came too late; by the time they were
implemented, hundreds of people were dead and hundreds of thousands were
displaced. With an efficient early warning system, the international community
would have been more aware of the ethnic clashes after the elections.
Additionally, influencing the presidential campaign that fueled ethnic hatred
through hate speeches could have further helped in avoiding violence. Second,
the international community did not insist on proper protection of IDPs, nor
was it of great importance who was actually given the status of an IDP in
Kenya. As a consequence, the rights of many displaced were not fulfilled and a
lot of suffering occurred and further grievances arose.

16

Fall 2011

The Responsibility to Protect: Kenya’s Post-Electoral Crisis

Overall, the Kenyan crisis is not fully resolved, partially because of the
situation of IDPs. There is the risk that despite all preventative measures a
burst of violence may break out again at the next elections in 2012. Kenyan
politicians and the international community are very much aware of the
likelihood of the reoccurrence of violence. It depends on them to take on the
responsibility to prevent it.
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The Relevance of Nonviolent Struggle
to Domestic Change in Iran
Andrew Clark

The

practice of nonviolent struggle as a means of challenging oppressive

regimes and initiating social change has existed throughout history despite
many of these occurrences not being documented. Although differing in their
actual implementation and success because of individual conflicts’ attributes,
these actions share important theoretical tenets that appear universal.
Therefore, this paper will first discuss some of the common characteristics of
nonviolent struggle, as presented by Gene Sharp in his book titled Waging
Nonviolent Struggle: 20th Century Practice and 21st Century Potential. More
specifically, the 2009 Iranian presidential election and its volatile, albeit
nonviolent, aftermath will be analyzed within this theoretical context. Because
of the quantity of literature and scholarly works focusing on the topic, the
subsequent analysis will focus on Sharp’s work and incorporate small
selections from other authoritative authors’ pieces within the field of nonviolent
conflict resolution. For example, the works of Leo Tolstoy and Mahatmas
Gandhi provide concise, yet informative theoretical arguments in favor of
nonviolence, which emphasize how individuals possess the capability of
initiating social change.
This paper will explore the Iranian Green Movement’s practices used in
attempting to bring about social and political equity in Iran. In order to make
clear these observations, the remainder of this article will consist of four
sections. I will first present the media and scholarly gaps in accounting for the
Green Movement and the 2010–11 Arab protests. Thereafter, a section will
explain the nonviolent theory and how the movement fits into it. Having
provided a survey of the theoretical framework of the nonviolence paradigm
and its present application in the Green Movement, the paper concludes with
the problems besetting the opposition, as well as the established regime.
Furthermore, this section will demonstrate how nonviolent activism and
organizations may provide the foundation for a renewed civil society in a postKhamenei Iran. Through this investigation, the nonviolent movement’s
capacity to cultivate a new culture of peace becomes evident and serves as a
model for others seeking to end disputes.

Andrew Clark is originally from Ocean City, New Jersey and received a Bachelor’s
degree in history from Ursinus College. He is currently completing a Master’s degree
at American University’s School of International Service in International Peace and
Conflict Resolution, with a focus on religious peace building in the Middle East.
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Gaps in Western Media and Scholarship in Addressing Islamic Nonviolence
Looking across the region, particularly at the Egyptian and Tunisian
revolutions, a study such as the one presented here has become increasingly
relevant for multiple reasons. In reporting these events, Western media (CNN,
BBC) framed their analysis of mass protests as though they evolved
spontaneously and without any precedent, much as they did in 2009. What was
shown on television and in print media was a general populace, despite class
and religious differences, being mobilized in an attempt to wrest power from
autocratic governments that have been maintained by the use of domestic
security forces, large professional armies often aided by Western governments,
and invocation of historical myths. With regard to the Iranian context, media
during the days and months following the 2009 election focused on the street
protests and the regime’s crackdown, while ignoring why Iranians felt the need
to demonstrate in the first place. Such an approach occurred again in the
reporting of the Arab revolutions. This analysis fails to capture the detailed and
praxis-informed strategizing of these movements’ participants, and offers a
shallow understanding of social movement theory and Islam’s history.
The media, however, are not the only portion of Western societies to be
taken off-guard by the recent uprisings in the Middle East; Western academics
appear just as surprised and unsure of how to account for the surge in public
activism absent in the past. Presently, there exists a plethora of literature
examining the phenomena of Islamic activism from particular academic
perspectives borrowing significantly from traditional social movement
theorists, that does not account for the fluidity of the groups’ responses to
changing structural and cultural conditions within state frameworks and treat
Muslim social movements as static, monolithic objects. Numerous scholarly
works from Islamic studies that do incorporate cultural and religious
discussions, however, ignore the relevancy of social movement theory,
especially when addressing means of change.
Thus, the revolutions occurring throughout the Middle East fell
through the metaphorical cracks of Western media and scholarship, with only
the Qatari news agency Al-Jazeera claiming that they foresaw the Tunisian and
Egyptian protests.1 In an effort to recover from this lapse in contextualizing the
Middle East revolutions and their specific use of nonviolent action, Western
media began to interview Gene Sharp, whose work has been credited with
disseminating the theory behind nonviolent struggle to the masses.2 Although
Wadah Khanfar, “We Saw the Arab Revolutions Coming,” March 01, 2011.
http://english.aljazeera.net/indepth/opinion/2011/03/2011317269573443.html. Accessed on
March 24, 2011.
2 Sheryl G. Stolberg, “Shy US Intellectual Created Playbook Used in a Revolution,” February 16,
2011, http://www.nytimes.com/2011/02/17/world/middleeast/17sharp.html?_r=2&hp.
Accessed on March 24, 2011.
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presenting a theoretical background for the revolutions, Western media, as with
scholars, continue to ignore the Islamic tradition of nonviolence, which draws
upon both theological tenets outlined in the Qur’an and Sunnah, as well as
historical examples of the Prophet Muhammad and the ‘ahl al-bayt. Such an
analysis of both the Western and Muslim nonviolent theoretical frameworks
will supply scholars and activists with a more comprehensive understanding of
the applicability and shortcomings of theory in the Iranian and broader Muslim
contexts.
NONVIOLENT STRUGGLE: A HISTORICAL CONTEXT
Gene Sharp summarizes the centrality of this type of analysis in effectively
waging nonviolent conflict by stating, “Strategy can be developed only in the
context of a particular conflict and its background and circumstances.
Therefore, all strategic planning requires that the strategists have a profound
understanding of the entire conflict situation.”3 As the following section will
demonstrate, the examination of the conflict’s parties’ objectives, conditions,
and capabilities are key to the success of any policy recommendations. Before
engaging in an analysis of Iranian domestic tensions, it is important to situate
the Green Movement in a wider context of nonviolent struggle as a means of
bridging the Western and Muslim nonviolent scholarly traditions.
Sources of Political Power in Nonviolent Theory: Obedience and Cooperation
Throughout the latter half of the nineteenth century and lasting through the
early decades of the twentieth century, the emergence of industrialized societies
in Europe, coupled with their pursuit of colonial empires inadvertently helped
to solidify and perpetuate nonviolent methods in creating social change. The
modern philosophical basis for nonviolence developed from the writings of Leo
Tolstoy, who “opposed the organized violence of the state expressed in war,
and economic oppression associated with a few owning large amounts of land
and major industrial enterprises that the majority of workers and peasants
depend on.”4 Although other individuals, such as Karl Marx, also portrayed
modern societies as divided by oppressive class systems, Tolstoy argued that
their collapse arose from the noncooperation of individuals and sustained civil
disobedience, such as abstaining from military service and economic boycotts.
More importantly, the philosopher’s greatest contribution stems from his
magnum opus, The Kingdom of God Is within You, first published in 1894, which
outlined a comprehensive approach. Focusing mainly on Jesus’ Sermon on the
Gene Sharp, Waging Nonviolent Struggle: 20th Century Practice and 21st Century Potential (Boston:
Porter Sargent Publishers, Inc. 2005), 448.
4 H.W. Jeong, “Nonviolence,” Peace and Conflict Resolution Studies: An Introduction (1999): 321.
3

Fall 2011

21

Journal of International Service

Mount, Tolstoy argues that if nonviolence is to accomplish lasting peace,
individuals must integrate it into all aspects of their lives and be willing to
carry on despite physical and mental hardship.
Building upon the precedent established by Tolstoy and earlier
advocates, Mahatmas Gandhi offered additional conceptualizations of
nonviolent action. As hinted at in the writings of Tolstoy, individuals possess
the ability to transform oppressive social and economic conditions by
abstaining from cooperation with the institutions that enable them, including,
but not limited to state governments, religious authorities, and business
owners. This principle developed greatly under the auspices of Gandhi,
progressing from the purely theoretical realm of philosophical writings to
motivating oppressed populations across India.
As Anima Bose discusses at length in her piece examining Gandhi’s
concept of satyagraha, before any nonviolent movement can begin to address
interpersonal conflicts, participants must cultivate a right state of mind. This
way of thinking seeks to overcome the sources of hatred and violence through
encouraging individuals to recognize “the fact of interdependence between
peoples, between nature and human society, between co-existence and
survival.”5 Although the creation of this “right mind” constitutes an important
step in preparing for nonviolent struggle, it is not the only requirement for
ensuring that subsequent efforts develop fully and successfully. Coupled with
intrapersonal growth, Gandhi presents a reinterpretation of social relationships
as dynamic entities consisting of interconnected individuals, whose happiness
and well being are contingent upon others’. Consequently, through the
acknowledgment of unity among humans and their right to freedom from
oppression of any sort, larger nonviolent movements are possible. Speaking to
the difficulties entailed in such attempts at reform, as well as its advantage over
violent actions, Gandhi states,
Love, or nonviolence, triumphs not by eliminating evil at once
and once for all, but resisting and overcoming it anew, every
day. Nonviolence takes account of the reversibility of evil, of
change in relationships; what is more, it seeks to change
relationships that are evil into others that are good, or at least,
less bad. Nonviolence thus implies a certain kind of courage
quite different from the loudness that is seen in violence. It
recognizes the need of forgiving . . . dismissing . . . releasing
men from what they have done. Only through this constant
mutual release can men remain free agents.6

Anima Bose, “A Gandhian Perspective on Peace,” Journal of Peace Research: Special Issue on Theories
of Peace 18, no. 2 (1981): 160.
6 Ibid., 161.
5
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As highlighted in this quote, nonviolence requires unwavering devotion to
pursuing social change regardless of the brutality that opponents may employ
in an effort to maintain the status quo. In his list of misconceptions associated
with these methods, author Gene Sharp emphasizes that individuals engaged
in nonviolent struggles cannot assume that enemies will refrain from using
violence.7 Therefore, the continual maintenance of participants’ “right minds”
and mastery of their emotions in the face of adversity should constitute a
portion of nonviolent movements’ strategies.
Echoing much of what Tolstoy and Gandhi formulated in their works
focusing on the oppression of individuals because of industrial development,
Gene Sharp not only reinforces his predecessors’ arguments, but also
contributes new insights that are relevant to the situation facing Iran. In
attempting to build upon the definition of social conflict passed down from
Tolstoy, for instance, Sharp characterizes longstanding, intractable conflicts as
problems “created or maintained by the accusations of those persons and
groups that control the State apparatus of their society, using its resources,
bureaucracy, police, and military forces to implement and enforce their will.”8
In order to apply the nonviolent struggle paradigm to the Iranian
domestic conflict, it is important to address several important questions raised
by Gene Sharp’s Waging Nonviolent Struggle. Foremost, it is central to
formulating any subsequent analysis to devote considerable effort to
comprehending the power dynamics at work between parties in a conflict.
Attempting to understand the complexities of such relationships, one must ask:
What is at stake in the conflict at hand? Likewise, it is necessary to explore the
sources of power that allow one party to establish control over another and
maintain its position, sources that include a mixture of both tangible and
intangible factors. Through the identification of relationships and the methods
in which hegemonies are perpetuated, one then may ask what, if any, cultural
and religious practices and values can peacebuilders apply to break cycles of
violence and domination? As an addendum to this question, what is the best
way in which to integrate these insights?
Iranian Examples of Sharp’s Insights on Power
Looking at the aftermath of the June 2009 Iranian presidential elections, it is
evident that President Mahmoud Ahmadinejad and his allies in the Basij
militias and Guardian Council have attempted to do exactly what the scholar
has described above. Specifically, the radical conservative contingency of the
Iranian government has and continues to use state apparatuses against
protesting citizens and political dissidents. The interests of Ahmadinejad and
7
8

Sharp 2005, 22.
Ibid., 25.
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his allies, including elements of the Basij and clerical class, appear to be to stay
in power; the police crackdowns, media censorship, arrests, and other actions
are all attempts for him to secure his interests.
According to Amnesty International, the Iranian authorities continue to
treat peaceful dissenters as criminals in violation of Iran’s constitution. More
specifically, the ruling elite of Iran have implemented a strategy of forceful
persuasion to “bring in line” opponents to the state and Guardian Council,
which entails violent crackdowns on public protest, threats of arrest/torture,
and labeling opponents as “enemies of God.”9 Furthermore, Ahmadinejad has
repeatedly mentioned in press releases and broadcasted speeches that the
opposing Green Movement has no place within Iranian society and threatens its
stability, possibly even allowing for foreign powers to encroach further on
Iranian sovereignty.
Despite the hegemony that the Iranian national government maintains
over access to sources of power, notably the nation’s religious, military, and
financial institutions, the Green Movement, under the leadership of MirHossein Mousavi, has persisted in its attempt to challenge the legitimacy of the
Ahmadinejad regime. This has occurred as a result of the opposition’s
recognition of what Sharp labels as “the social view of power,” which “sees
rulers or other command systems, despite appearances, to be dependent on the
population’s goodwill, decisions, and support . . . and depends for its strength
and existence upon a replenishment of its sources by the cooperation of
numerous institutions and people.”10 Mousavi, the candidate defeated in the
disputed election, has advocated the use of nonviolent action as a means of
challenging this fragile system. Because the present tensions between the
radical Ahmadinejad coalition and its enemies, which include the Green
Movement, have evolved in the specific religious and cultural context of an
Islamic republic, it will be beneficial to examine some of the Muslim theological
tenets legitimizing both acts of violence and nonviolence. Progressing from
these insights, this study can then more easily elucidate connections between
Western nonviolent theory, as informed by Sharp, and those found within
Islam.
THE USE OF RELIGION TO LEGITIMIZE VIOLENCE AND NONVIOLENT STRUGGLE
In the case of the domestic Iranian discord, both the government and the Green
Movement validated their respective means of addressing conflict through
engaging various Muslim perspectives on the issues, such as the use of violence
and the shared qualities of all humans. The subsequent pages will elaborate
BBC, “Fears Grow for Detainees,” August 5, 2009,
http://news.bbc.co.uk/2/hi/middle_east/8133329.stm. Accessed on April 28, 2010.
10 Sharp 2005, 28.
9
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further on this topic and relate how these religio-cultural values have been
incorporated into both the government crackdown and the opposition Green
Movement. More specifically, this paper will provide scholars of Iran’s present
tensions with a more thorough analysis of the philosophies and methodologies
supporting each side’s aspirations.
Although briefly illuminating the Ahmadinejad regime’s response to
the 2009–10 protests, more attention will be paid to the Iranian reformist and
moderate conservative constituencies, whose efforts demonstrate the
applicability of Sharp’s nonviolent struggle theory. Specifically, this coalition
sets forth a model for achieving the interrelated goals of continued civil society
growth, moderation of domestic and foreign policies, and reinvigoration of the
ideals espoused by the Islamic Revolution. Through the implementation of such
a plan, the Islamic Republic of Iran may be able to achieve the global power it
aspires to and lessen its chances of fighting neighboring countries, particularly
Israel.
Legitimizing its activities against opponents, the Iranian government
references two verses of the Holy Qur’an that have been decontextualized.
Although these surahs admittedly have drastically different meanings when
placed in their proper historical and literary contexts, it is important for the
development of future policy recommendations to understand how clerics
affiliated with the Ahmadinejad regime have shaped the organization’s
struggle against “enemies of God” in Iran following the June 2009 elections.11
Each surah, as will be seen, provides insights into the party’s interpretation of
Islam’s siyar, or ways of conducting warfare justly, which can be labeled as an
“extremist defensive position.”12 Despite the Qur’an’s and the siyar’s outline for
righteous conduct with regard to warfare, notably in the pursuit of peaceful
resolution and in the case of fighting, the prohibition of violence directed at
noncombatants, the Iranian government continues to engage in armed
resistance aimed at its citizens who challenge its authority.13 These verses are as
follows:
“Then fight in the cause of Allah, and know that Allah heareth and
knoweth all things.” (Q2:244)
“O ye who believe! Fight the unbelievers who are near to you and let
them find harshness in you: and know that Allah is with those who fear Him.”
(Q9:123)

BBC, “Q & A: Iran Protests,” December 28, 2009,
http://news.bbc.co.uk/2/hi/middle_east/8343494.stm. Accessed on April 28, 2010.
12 Ayse Kadayifci-Orellana, “Islamic Perspectives on War and Peace,” in Peace-building by, between
and beyond Muslims and Evangelical Christians (Lanham, MD: Lexington Books, 2010), 13.
13 Ibid., 78.
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In examining statements issued by various members of the Iranian
government, it is evident that given the involvement of well-respected Shiite
clerics, particularly Ayatollah Khamenei and other notable ‘ulema, who accept
and actively support this militaristic interpretation of these Qur’anic verses, it
will be difficult to stop the violent suppression of anti-Ahmadinejad
movements. This is not to say that the pursuit of peace and reconciliation
between the Iranian government and the Green Movement should be
abandoned completely. It will, however, require the sustained encouragement
of Shiite leaders who value nonviolence and commitment to maintaining an
open dialogue between the government and the citizenry regarding political
equity, the representation of the nation’s various ethnic and religious groups,
and coping with nuclear capabilities. Admittedly, in my opinion, little can be
done on the ground until the passing of the terminally ill Khamenei, which
seems to be echoed in the recently released Wikileaks report, but a foundation
for potential domestic change must be created now.14
Recognizing that the Iranian government consists of Velayat-e Faqih, or
rule of the jurist, which began as an Islamic revivalist movement, the most
relevant point of entry for analysis is to examine the ‘ulema’s invocation of
religion for combating perceived threats to the regime.15 Current supreme
spiritual leader Ayatollah Khamenei’s legitimacy, for instance, comes from
years of studying under prominent teachers in Qom’s (Shi’a religious center in
Iran) religious universities and his opposition to the influence of both Western
and neighboring Arab nations in the region. Above all, Khamenei’s elevated
status resulted from the cleric aligning himself early with Grand Ayatollah
Khomeini, who, thanks to perceived spiritual superiority, exercised nearabsolute control over Iranian politics in the early years of the Islamic Republic
and is seen as a marja, or a source of emulation, in Iran. Because of this mixture
of personal qualities and political maneuvering, Ayatollah Khamenei has
validated his supreme authority in the Iranian government.
In a similar manner, President Ahmadinejad, who prior to the June
2009 elections and its aftermath maintained a contentious relationship with
Khamenei, benefits from the clientalistic nature of Iranian politics.16 Beginning
with the protests of December 2009 the ayatollah began to openly condone the
use of violent methods aimed at ending the Green Movement, which had been
able to sustain itself for six months despite government efforts.17 As a result of
the president winning the supreme leader’s approval, political intimidation and
Reuters, “Wikileaks Says Iran’s Khamenei Has Cancer: Report,” November 29, 2010,
http://www.reuters.com/article/idUSTRE6AS1KS20101129. Accessed on December 16, 2010.
15 BBC “Q&A: Iran Protests.”
16 Ervand Abrahamian, “Structural Causes of the Iranian Revolution,” Middle East Report 87 (1980).
17 Guardian, “Iranians’ Green Revolution Refuses to Wither and Die,” December 27, 2009,
http://www.guardian.co.uk/world/2009/dec/27/iran-tehran-ayotollah-khamenei-protests.
Accessed on December 16, 2010.
14

26

Fall 2011

The Relevance of Nonviolent Struggle to Domestic Change in Iran

consolidation, as accomplished through arrests, torture, and destruction of
opposing institutions, has become the regime’s primary focus.
Although authority figures within the Iranian government and
Guardian Council, particularly President Ahmadinejad and Ayatollah
Khamenei, appear to view violence as the most effective method of restoring
domestic stability and projecting power abroad, by no means is this the only
invoked interpretation of Islam. Members of the Green Movement, including
ordinary Iranian citizens and high-profile clerics such as the late Ayatollah
Montazeri, draw upon the nonviolent tradition of the religion. In order to better
understand the conflict facing the Ahmadinejad alliance, which includes
members of the Basij militias and other radical conservatives, the paper
explores the theological context of the opposition movement.
When approaching the question of nonviolence in Islam, the most
important thing to consider is the notion that “Islam means peace.” The word
“Islam,” which derives from the word salaam, or peace, “suggests a state of
peace and security that comes through renunciation of willfulness,” as Nathan
Funk puts it.18 Arising from this definition is that God’s will is for His believers
to respect and maintain peace among all creation. Such a world is possible
because of the concept of fitrah, which states, “The yearning for peace derives
from the innermost nature.”19 Despite the Ahmadinejad regime’s violent acts
being based on an extremist defensive interpretation of the jihad-theory, which
had been outlined above, the invocation of religious texts emphasizing the true,
peaceful nature of Islam provides substantial reasons for adopting nonviolence.
This peaceful nature not only gives preference to nonviolence over
violence but it also propagates afu, or forgiveness, as a means of resolving
conflicts. Nathan Funk notes, “The Qur’an frequently cautions people against
going to excess in pursuing rights or correcting injustice.”20 According to the
Qur’an, afu precedes hatred and revenge, and represents a higher value.21 This
is particularly relevant to the Iranian government as they claim to fight
perceived injustices associated with Western-style politics by their own
methods, namely the creation of an Islamic republic, and by emphasizing this
value could contribute to repairing relations with its citizenry following
Khamenei’s death.
Another quality related to afu is that of compassion, or rahman;
compassion and mercy are strong Islamic values that should be present in each
believer’s life and attitude.22 Melded with afu, rahman serves as a strong basis
for the end of hostilities through nonviolent action. This process requires
Nathan Funk and Abdul A. Said, Islam and Peace Making in the Middle East (London: Eastern
Mennonite University Press, 2009), 61.
19 Ibid., 62.
20 Ibid., 64.
21 Kadayifci-Orellana 2010, 6.
22 Ibid., 7.
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patience, or sabr, which is another principal value in the Muslim world. Being
compassionate and merciful towards one’s enemies as well as implementing
forgiveness is all dependent on patience.23 The Iranian government,
unfortunately, has not demonstrated any of these in its past actions; however,
the Green Movement and its leaders have maintained a nonviolent approach,
despite state violence.
Through the embodiment of these values all Muslims are capable of
fulfilling their primary responsibility: the perpetuation of harmony and
security. Therefore, afu, rahman, and sabr are the values that have been
perpetuated by the Green Movement and other similarly minded critics of the
regime. Existing institutions and individuals within Iran’s Shi’a clerical
community, notably former President Khatami’s concept of a “dialogue among
civilizations,” exemplify this commitment to a peaceful interpretation of Islam,
which invokes theological and historical evidence for support.24
Attempts at peaceful resolution and understanding the perceived
“Other” in conflicts can be traced to one of the religion’s holy scriptures, the
hadith. The text explicitly commands Muslims to do no harm to those acting
unjustly. For example, one hadith states,
If any one of you comes across an evil, he should try to stop it
with his hand (using force), if he is not in a position to stop it
with his hand then he should try to stop it by means of his
tongue (meaning he should speak against it). If he is not even
able to use his tongue then he should at least condemn it in his
heart. This is the weakest degree of faith.
Members and leaders of the green movement have repeatedly cited similar
passages for inspiration in the pursuit of righteous conduct and gaining
moral legitimacy by holding the regime accountable to the principles of the
earlier Islamic Revolution.
PUTTING THEORY INTO PRACTICE: THE METHODS OF THE GREEN MOVEMENT
In particular, the Green Movement’s methods throughout 2009 and early 2010
exemplify Sharp’s “commission” strategy. This term refers to individuals’
performance of acts that they typically do not perform or are forbidden to
perform, either because of laws or cultural norms.25 Examples of this type of
nonviolent resistance employed by the Green Movement include mass
demonstrations on religious holidays in Tehran, wearing of green (a color

Ibid., 19.
Seyed Mohammad Khatami, Islam, Dialogue, and Civil Society (Karachi: The Foundation for the
Revival of Islamic Heritage, 2000), 12–13.
25 Sharp 2005, 41.
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associated with the Prophet Muhammad and his successors), and use of new
media (Twitter, Facebook, blogs) to draw attention to the hypocrisy of the
Ahmadinejad regime.
Under the past few years of President Ahmadinejad’s regime, Iran has
received a reputation for being perceived as anti-Israel, anti-Western, and an
axis-of-evil country. Ahmadinejad’s bashing of Israel and denial of the
Holocaust has hurt his reputation internationally, and his stand against
stopping the nuclear development within the country has caused fear.
Domestically, Ahmadinejad presents himself as the American version of
“Average Joe” among the Iranian people. This presentation and promise of
assisting those less fortunate in the country helped Ahmadinejad win his first
election, where he came across as a candidate who was looking out for the good
of the people and promised to help the economy in Iran.
Many people within the country, however, began to become unhappy
as he changed former President Khatami’s “liberal” policies and implemented
stricter rules. The Moral Police, for instance, increased their patrols and started
crashing private house parties and stopping youth, who constitute roughly 60
percent of the nation’s population, from violating Islamic dress codes. Some of
this reaction stems from Iranians’ misperception of the West, specifically the
United States, thanks to American television shows and music experienced via
satellite television. Seeing images of people going out and partying, coupled
with their inability to obtain employment, Iranian youth have increasingly
desired a more Western socioeconomic life in Iran. Because of the perception
that such desires lead to social instability, the Iranian government bans Western
music, movies, and television. Of course, while some of these anxieties seem
exaggerated there is a legitimate fear that if freedom is given, the Islamic
Republic will no longer be Islamic.
Above all, the mass protests of Green Movement supporters exemplify
how nonviolent theory came to be applied within Iran. June 13, 2009 saw MirHossein Mousavi defeated by incumbent Mahmoud Ahmadinejad in the
presidential election, which had been projected to be very close. Contrasting
with the president, the reformist was involved in Islamic movements during his
youth. Although he helped to establish the reformist movement, he shares
many conservative principles. He and his wife were active members in the
Iranian Revolution, and Mousavi was arrested for staging street protests
against Shah Mohammad Reza Pahlavi.
Prior to the closing of the polls Mousavi called for the elections to stop
due to suspected violations, and by day’s end Ahmadinejad was declared the
winner with nearly 63 percent of the vote. Protesters took to the streets in anger
stemming both from the actual results and the manner in which the elections
were carried out. Two days later Mousavi supporters took to the streets in the
largest protest since the 1979 revolution and the presidential challenger made
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his first public appearance since the vote. At least eight people were reported
dead—one at the end of the protest, the others after allegedly attacking a
military post. The political violence also extended to high-level bureaucrats. For
instance, Mohammad Ali Abtahi, a former vice president who backed proreform presidential candidate Mehdi Karroubi, was arrested.
Six months later, the Green Movement and aligned parties took to the
streets again in Tehran and elsewhere celebrating the Shi’a holiday of Ashura,
which commemorates the martyrdom of Imam Husayn at the Battle of Karbala
in 680 CE. Traditionally, ceremonies held during this holiday feature Shi’a
Muslims marching and men beating their chests in memory of the slain Imam.
Amidst this already emotionally charged season, this particular year’s
celebration overlapped with the seven-day mourning memorial being held for
the Movement’s spiritual leader, Grand Ayatollah Hossein Ali Montazeri, who
criticized the government and denounced President Mahmoud Ahmadinejad’s
reelection as invalid.26 Invoking the imagery of Imam Husayn, who also fought
a corrupt regime and sought social justice for all Muslims, the late marja’s
funerary proceedings became filled with calls for political and social freedoms,
including free and open elections.
Lastly, because of the impact of media on the Green Movement’s initial
success, the use of media also benefited the reformists and moderate
conservatives across Iran in seeking change. Poland’s emergence from
communist rule in the late 1980s provides an example of how media, coupled
with other nonviolent initiatives, possess the ability to cause political change. In
Poland, an independent society emerged using nonviolent struggle with the
aim of separating the public from the government’s control. The struggle,
argued Polish Solidarity leader Wiktor Kuberski, would lead to a situation in
which “the authorities control empty shops but not the market, workers’
employment but not their livelihood, state-owned mass media but not the
circulation of information, printing houses but not publishing, the post and
telephone but not communications, the schools but not the education.”27
Within Iran, reform and progressive-minded segments of the
population gained support for their cause by using the media to transmit
images and videos of protests. On the one hand, as the Green Movement of
2009 demonstrated, the campaign can be spread abroad and attract attention
around the world, which continues to give the Iranian government a bad
reputation. The question, however, remains to be answered as to whether
anything will change within the government. Ahmadinejad remains in the
presidency and it does not seem like he will back down at all, as the

Guardian, “Tehran Police Shoots Dead Four Protestors, Reports Say,” December 27, 2009,
http://www.guardian.co.uk/world/2009/dec/27/four-killed-iran-protests. Accessed on
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government believes the election was completely legitimate. The regime
ignores the protests and most likely nothing will change until Ayatollah
Khamenei passes away.
Since the conflict has already taken place, there needs to be a way for
the media to assist in the resolution of the problem and continue the cause. In
order for change to occur, the Iranian people within Iran need to make the
changes. First of all, Iranians need to unite as one and put differences aside,
especially ethnic and socioeconomic differences. President Ahmadinejad
appealed to the rural, working class because he granted subsidies for those with
lower incomes.28 Iran faces a huge discrepancy among its distribution of
wealth. The majority of the youth protestors came from middle- to upper-class
families. Tehran itself is divided, with the North comprised mostly of wealthy,
educated Iranians and the South consisting of blue-collar workers. The
wealthier Iranians have access to satellite television and are able to view
“Western trends,” and therefore, try to emulate it. This is why the Green
Movement protestors stood for their cause and want a reformist president.
Those on the other end of the economic spectrum are trying to make a living
and do not care as much about reform, as long as it is economic reform.
If Iran were to ease its restrictions on the flow of information in the
post-Khamenei period, Iranians within Iran may decrease their reliance on
Western and the diaspora’s media for information and news. Mousavi’s
proposed efforts to create privately owned television stations would allow for
freedom of thought and expression within the country. The government could
then focus on other things rather than focusing on trying to block websites on
the Internet and searching to see who has a satellite dish on their rooftop.
CONCLUSIONS AND POSSIBLE BREAKTHROUGHS
For members of the international community as a whole, prior to drafting new
policies it is critical to understand the multiple dimensions constituting the
present situation in Iran: a Shi’a-inspired nonviolence movement that is striving
not for fundamental changes to the existing government structure, but for the
governing body to uphold the ideals of the 1979 Revolution. The Green
Movement has experienced significant growth in popular support among both
Shi’as and non-Shi’as alike as a result of these efforts, which seek to repulse the
Ahmadinejad regime’s infringement on personal freedoms, particularly the
right to disobey negligent leaders. Additionally, the organization receives
significant moral support from outside of Iran, namely from anti-Iranian
Western governments such as the United States, which encourages the
perpetuation of noncompliance towards Ahmadinejad, who has been the target
Eric Hooglund, “Thirty Years of Islamic Revolution in Rural Iran,” Middle East Report: The Islamic
Revolution at 30 250 (Spring 2009).
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of hostility for these nations in recent years over fears of Iran’s nuclear capacity.
Failure to recognize these central factors will not allow for the creation of
sustainable peace—not only Iran, but in the Middle East as a whole.
Although in the weeks following the election the Green Movement
seemed to be effective in catching the attention of the international community
and placing pressure on the ruling elite to consider reform, further progressive
initiatives were quickly dashed by the government’s crackdown. This situation,
reveals some important weaknesses of the movement, particularly its lack of a
clear goal and its lack of a charismatic leader able to challenge Ayatollah
Khamenei and President Ahmadinejad. Initially beginning as a means of
protesting electoral fraud in June 2009, the Movement’s leaders, particularly
Mousavi, failed to articulate clearly a message that appealed to both urban and
rural populations. Scholar Eric Hooglund, an expert on Iranian rural
communities and their political involvement, remarks that because of “scant
mobilization or rural constituencies by any of the national political parties,”
many Iranian villages voted in favor of Ahmadinejad in 2005.29
Despite the clandestine nature of the 2009 electoral process and
aftermath, it appears that the traditional political divide between rural and
urban populations remains, and can only be overcome through a reform
message with universal appeal. Related to this feature of the Green Movement
is the fact that the reform-minded opposition “is ideologically and politically
diverse and thus fragmented. Its many would-be leaders lack personal
charisma and find it difficult to come together for a common cause.”30 On top of
these domestic issues, association with the Iranian diaspora around the world
also allowed for the government to legitimize its efforts aimed at destroying the
Green Movement. If the opposition movement is going to continue, its
followers will need to rectify these problems and devise methods for
circumventing the regime’s constraints.
It should also be evident that while Iran may be currently experiencing
a suspension of conflict, each party remains ready for its return and has not
addressed the issue of political violence, namely Ahmadinejad’s attempt to
extinguish challenges to his government. Particularly troubling is that both the
Green Movement and the Iranian government and its allied ‘ulema are
becoming indoctrinated with negative views of the opposing group through
media and education. Looking ahead to the post-Khamenei era, which may
present an opportunity for the Green Movement to reassert itself, members will
need to begin devising a plan for reinvigorated governance. A foundation for
such a venture, in a very rudimentary form, exists within the present
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nonviolent movement, which has demonstrated the ability of free association to
initiate peaceful discourse and decision making—two features of the civil
society central to an effective democracy.
At the same time, the radical conservative contingency, which
President Ahmadinejad emerged from and continues to draw significant
support from, has begun to reveal divisions that may lead to future openings
for the reformists. For instance, Ayatollah Hashemi Rafsanjani throughout the
past decade has voiced opposition to the increasingly radical nature of Iranian
politics and exercises a degree of control over Ayatollah Khamenei, too. The
Ayatollah possesses significant power among the region’s Shi’a population by
heading the nation’s Assembly of Experts and repeatedly demonstrating
political acumen. Additionally, high-level members of the Islamic
Revolutionary Guard Corps (IRGC), such as former IRGC commander Mohsen
Rezaee, have become critical of the current president and may be individuals
that the international community could clandestinely negotiate with in a postKhamenei Iran.31
This article shows that nonviolent struggle, unlike previous attempts at
bringing domestic stability to Iran and the region as a whole, affords multiple
opportunities for ordinary individuals to produce social change. The only way
in which the perpetuation of the “peace culture” in Iran, and the eventual
evolution of a civil society able to address societal problems peacefully, will
manifest is if Ayatollah Khamenei passes away and the opposition prepares to
contend with other Iranians for power. Through the empowerment of
individuals and the continued insistence on a peaceful interpretation of Islam, a
nonviolent Iran can be successful in establishing new social orders free from
oppression and fear of isolation from the international community.

Kaveh-Cyrus Sanandaji, “Political Factionalism in Iran’s Guards and Militias,” June 11, 2009,
http://www.ndi.org/node/15541. Accessed on December 17, 2010.
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The Right to Secede Under
International Law: The Case of
Somaliland
Peter Roethke

Two

decades ago, a militant group called the Somali National Movement

(SNM) declared the independence of the northwestern region of Somalia
comprising the territory of a former British protectorate. The SNM styled the
new state “Somaliland.” This paper examines whether the de facto secession of
Somaliland from the state of Somalia accords with international law. In
particular, it analyzes whether the act of secession realized a positive right of
external self-determination under international law. I argue that it does.
International law may legitimize the secession of Somaliland in the context of
decolonization if the union of the British and Italian colonies were invalid.
International law may also legitimize the secession as an accurate instance of
“remedial secession” given the inability of the people of Somaliland to exercise
their rights to self-determination within the Somali state. Should Somaliland
enjoy no substantive right to secede, I argue that its de facto secession accords
with the procedural requirements of international law for the creation of new
states.
BRIEF HISTORY OF SOMALILAND
A discussion of the legal right of the inhabitants of Somaliland to secede
requires a brief explanation of who those inhabitants are and what Somaliland
is. The self-proclaimed republic lies in the Horn of Africa, in the northwest
corner of Somalia. It borders Ethiopia and Djibouti to the west, the remainder of
Somalia to the east, and the Gulf of Aden to the north. Ethnically, the
inhabitants of Somaliland are undisputedly Somali, a Hamitic people.1 Somali
society divides its members into clans.2 Four large clans claim common Somali
Guy Arnold, A Guide to African Political & Economic Development (Chicago: Taylor & Francis, 2001),
37.
2 I.M. Lewis, A Pastoral Democracy: A Study of Pastoralism and Politics among the Northern Somali of the
Horn of Africa (Oxford: James Currey, 1961), 7.
1
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ancestry: the Hawiye, the Dir, the Isaaq, and the Darood. Each clan itself consists
of multiple sub-clans. The majority of the inhabitants of Somaliland belong to
the Isaaq clan, with a minority belonging to sub-clans of the Dir and Darood.
Southern (formerly Italian) Somalia, by contrast, is dominated by the Hawiye
clan.3
The political history of Somaliland follows a recognizable trajectory
from colonialism to independence to dictatorship but also has several unique
features. Prior to colonial rule, the clan—a group defined by family ties—
served as the primary political unit.4 In 1884, seeking to secure the area for their
trade routes, the British concluded treaties of commerce and protection with the
local Somali clans. Between 1884 and 1960, Great Britain ruled the territory as
the British Somaliland Protectorate.5 On June 26, 1960, Great Britain granted
Somaliland independence.6 The new state received recognition from thirty-five
countries, including all five permanent members of the United Nations (UN)
Security Council. Five days later Somaliland united with the UN Trust
Territory of Somalia, which had been administered by its former colonial ruler,
Italy.7
Somaliland and Somalia merged through an international treaty.
Irregularities occurred in the ratification of the treaty, however. The two states
drafted separate treaties. Somaliland crafted a draft treaty, legislatively
approved it, and sent it to the authorities in Mogadishu, the southern capital.
The authorities in Mogadishu never approved the draft. Instead, the southern
legislature wrote a significantly different treaty, the Act of Union, which the
national legislature made retroactively binding in 1961 after unification was an
established fact.8 A subsequent national referendum on the proposed
constitution heightened the discrepancy between the two entities: northerners
voted against it, whereas southerners voted for it.9
The inauspicious constitutional foundations of the united Somali state
temporarily lost their significance with the establishment of the dictatorship of

Markus Höhne, “Political Identity, Emerging State Structures and Conflict in Northern Somalia,”
Journal of Modern African Studies 44 (2006): 401–402.
4 Lewis 1961, 7.
5 Colonial Office, “Report of the Somaliland Protectorate Constitutional Conference” (May 1960), 3,
http://www.somalilandlaw.com/Somaliland_constitutional_conference_may1960.pdf.
6 David Shinn, “Somaliland: The Little Country That Could,” CSIS Africa Notes 9 (2002),
http://csis.org/files/media/csis/pubs/anotes_0211.pdf.
7 International Crisis Group, “Somaliland: Time for African Union Leadership,” Africa Report 110
(2006): 4, http://www.crisisgroup.org/en/regions/africa/horn-of-africa/somalia/110-somalilandtime-for-african-union-leadership.aspx.
8 Paolo Contini, The Somali Republic: An Experiment in Legal Integration (London: Frank Cass, 1969),
8–13.
9 Critics such as the Northern Somalis for Peace and Unity claim that while 53 percent of the
inhabitants of the former British Protectorate voted against the constitution, this number is
irrelevant because it is skewed along clan lines. They claim that the Isaaq clan voted
overwhelmingly to reject the document but the other clans voted in favor of it.
3
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Mohamed Siad Barre in a coup in 1969.10 In 1978, Barre attacked Ethiopia,
seeking to incorporate the ethnically Somali Ogadeen region of Ethiopia into
Somalia.11 Somalia’s defeat in this war resulted in a large number of Barresupporting Ogadeni Somalis12 fleeing Ethiopia and resettling in the Isaaqdominated northwest. The defeat also undermined popular support for the
government itself, a threat that Barre reacted to by cultivating the allegiance of
the large Darood clan, of which he was a member.13
As documented in a 1989 report by the United States General
Accounting Office (GAO) the influx of Ogadeni into the Isaaq-dominated
northwest led to inter-clan tensions with the Isaaq and competition for scarce
resources. In 1981, Isaaq militants formed a rebel group, the Somali National
Movement (SNM), to oppose the regime. In response, the Barre regime sent
regular army troops, as well as Ogadeni militias, to suppress the SNM. As
fighting escalated, the government increasingly targeted civilians of the Isaaq
clan. For instance, between June 1988 and March 1989, the Somali army
“purposely murdered at least 5,000 unarmed civilians” because of their Isaaq
clan affiliation.14 The Somali government also bombed the Somaliland cities of
Burao and Hargeisa (the capital of Somaliland), effectively destroying both of
them.15 In total, an estimated 50,000 Isaaq were killed and half a million
displaced.16
The Barre regime fell in January 1991 to a coalition of clan-based rebel
groups. After achieving victory, the southern Hawiye-dominated United Somali
Congress (USC) declared an interim government. The other rebel groups
rejected this declaration and began fighting among themselves. Since this time,
the state of Somalia has lacked an effective government.17 The SNM unilaterally
declared the independence of “Somaliland” on May 18, 1991.18 Somaliland clan
Barre, an army officer, suspended the constitution, banned political parties, and abolished the
Supreme Court.
11 Barre justified this invasion as part of a pan-Somali nationalist project to create a “Greater
Somalia” (Soomaaliweyn). Ethnic Somalis comprise substantial minorities in all of the states
neighboring Somalia, providing a recurring source of inter-state tension and a disincentive for
Somalia’s neighbors to foster a strong Somali state that might assert irredentist claims.
12 Ogadeni Somalis belong to the Darood clan and are closely related to the Marehan sub-clan of
which Barre himself was a member.
13 Walter Clarke and Robert Gosende, “Somalia: Can a Collapsed State Reconstitute Itself?” in State
Failure and State Weakness in a Time of Terror, ed. Robert Rotberg (Washington, DC: Brookings
Institution Press, 2003), 136.
14 Jane Perlez, “Report for U.S. Says Somali Army Killed 5,000 Unarmed Civilians,” New York Times,
September 9, 1989, A1.
15 U.S. General Accounting Office. Somalia: Observations Regarding the Northern Conflict and
Resulting Conditions, NSIAD-89-159. Washington, DC: General Accounting Office, 1989,
http://archive.gao.gov/d25t7/138677.pdf.
16 International Crisis Group 2006, 5.
17 “Country Profile: Somalia,” BBC,
http://news.bbc.co.uk/2/hi/africa/country_profiles/1072592.stm.
18 Peggy Hoyle, “Somaliland: Passing the Statehood Test?,” IBRU Boundary and Security Bulletin, 8,
no. 3 (2000): 81.
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leaders endorsed this declaration in 1993 and 1997, and a “national
referendum” overwhelmingly approved independence in 2001. Despite these
internal signs of support for secession, however, support appears concentrated
among members of the Isaaq. Minority clans within Somaliland such as the
Dhulbahante19 generally evidence more support for a united Somalia (ICG 2006,
6). As of the time of this writing, no state legally recognizes the secession of
Somaliland from Somalia.20
INTERNATIONAL LEGAL FRAMEWORK FOR SECESSION
International law does not grant sub-state entities a general right to secede from
their parent states, nor does it prohibit secession.21 Exceptions to this supposed
neutrality arise from the international legal principles of territorial integrity and
self-determination.22 Defining these exceptions is difficult, however, because
territorial integrity and self-determination are legally ambiguous terms.23 For
instance, some scholars argue that territorial integrity merely safeguards the
inviolability of international borders but does not regulate an internal affair
such as secession.24 Others claim that territorial integrity prohibits secession
because secession dismembers the territory of the state.25 The principle of selfdetermination similarly lends itself to restrictive or expansive interpretations.26
Some argue that self-determination only allows for the creation of new states in
the context of decolonization. Many other scholars assert that the right of selfdetermination legally entitles peoples subject to extreme persecution to remedy
their situation through secession.27 Most agree that the definition of the
“peoples” with collective rights to self-determination is unclear.28

The Dhulbahante are a sub-clan of the Harti, itself a sub-clan of the Darood.
States generally recognize the Transitional Federal Government (TFG) as the legal government of
all of Somalia, despite the inability of the TFG to exercise meaningful control over any part of the
country.
21 Thomas Franck, “Opinion Directed at Question 2 of the Reference,” in Self-Determination in
International Law: Quebec and Lessons Learned, ed. Anne Bayefsky (Cambridge: Kluwer Law
International, 2000), 83.
22 Marcelo Kohen, introduction to Secession: International Law Perspectives, ed. Marcelo Kohen
(Cambridge: Cambridge University Press, 2006), 6–9.
23 Christian Tomuschat, “Secession and Self-Determination,” in Secession: International Law
Perspectives, ed. Marcelo Kohen (Cambridge: Cambridge University Press, 2006), 25.
24 Georges Abi-Saab, “Conclusion,” in Secession: International Law Perspectives, ed. Marcelo Kohen
(Cambridge: Cambridge University Press, 2006), 473.
25 James Crawford, “State Practice and International Law in Relation to Unilateral Secession,” in
Self-Determination in International Law: Quebec and Lessons Learned, ed. Anne Bayefsky (Cambridge:
Kluwer Law International, 2000), 60.
26 Tomuschat 2006, 24.
27 Thomas Franck, “Postmodern Tribalism and the Right to Secession,” in Peoples and Minorities in
International Law, ed. C. Brölmann et al. (Boston: Brill, 1993), 13.
28 Reference re Secession of Quebec, 2 S.C.R. 217 (Can. 1998).
19
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Scholars do not contest that the right of self-determination entitles
colonized peoples to form states independent of their colonial rulers.29 The
Declaration on the Granting of Independence to Colonial Countries and
Peoples underpins the theoretical justification for decolonization with the
principle of self-determination. In language echoed by the International
Covenant on Civil and Political Rights (ICCPR) and the International Covenant
on Economic, Social and Cultural Rights (ICESCR), the Declaration asserts that:
“All peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social
and cultural development.”30
In practice, the exercise of this right through the process of
decolonization, especially in Africa, resulted in ethnically heterogeneous states
corresponding to colonial frontiers or former colonial administrative
boundaries.31 Modeled after the process of decolonization in Latin America, the
creation of states using preexisting colonial boundaries—often referred to as uti
possidetis—received the support of the Organization of African Unity (OAU) in
1964. The OAU (now the African Union, or AU) continues to insist that its
member states, of which Somalia is one, “respect the borders existing on their
achievement of independence.”32
The right of self-determination did not cease to exist, however, with the
effective completion of decolonization. Many scholars insist that a right to
“remedial secession” exists. The notion of remedial secession assumes that
international law provides a right to secession for peoples subject to extreme
persecution or unable to internally realize their right to self-determination.33
This theory postulates that if groups fall victim to “serious breaches of
fundamental human and civil rights” through the “abuse of sovereign power,”
then international law recognizes the right of the afflicted group to secede from
the offending state.34
The legal sources for this right derive primarily from UN General
Assembly (GA) resolutions, although earlier sources from the inter-war period
exist also. For instance, the Commission of Rapporteurs in the League of
Nations’ Aaland Islands dispute found that “separation of a minority from the
state of which it forms part . . . may only be considered as an altogether
exceptional solution, a last resort when the state lacks either the will or the
Kohen 2006, 44.
G.A. Res. 1514, U.N. GAOR, 15th Sess., Supp. No. 16, at 66, 67, U.N. Doc A/4684 (1960).
31 Diane Orentlicher, “Separation Anxiety: International Responses to Ethno-Separatist Claims,”
Yale Journal of International Law 23 (1998): 41–42.
32 OAU Assembly Resolution 16(I) of July, 1964.
33 Lee Buchheit, Secession: The Legitimacy of Self-Determination (New Haven: Yale University Press,
1978), 220–223.
34 Antonello Tancredi, “A Normative ‘Due Process’ in the Creation of States through Secession,” in
Secession: International Law Perspectives, ed. Marcelo Kohen (Cambridge: Cambridge University
Press, 2006), 176.
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power to enact and apply just and effective guarantees.”35 Despite thoroughly
discouraging secession, the Commission nevertheless provided legal space for a
group to secede under extraordinary circumstances—where the state lacks the
will or the power to protect the group at issue.
Subsequent international legal developments retained this space for
secession, and may have widened it. The Declaration on Friendly Relations
among States contains a provision, referred to as a “safeguard clause,” that
reiterates the principle of the territorial integrity of states, but places a number
of conditions on that affirmation. The Declaration implicitly authorizes the
violation of territorial integrity if states are not “in compliance with the
principle of equal rights and self-determination of peoples as described [in the
Declaration] and thus possessed of a government representing the whole
people belonging to the territory without distinction as to race, creed or
colour.”36 The same language was adopted, without the qualifications of “race,
creed, or colour,” by the UN World Conference on Human Rights in 1993.37 The
conference replaced the words “race, creed, or colour” with the inclusive
phrase “any kind.” The UN General Assembly affirmed the modified text in
1995.38 An expansive interpretation of this provision suggests that if peoples
cannot exercise their right to self-determination internally because their
government oppresses them or does not represent them, then they may exercise
that right externally through secession.
APPLICATION OF INTERNATIONAL LAW TO THE SECESSION OF SOMALILAND
Whether the legal doctrines just described entitle Somaliland to secede from
Somalia requires a three-part analysis. First, self-determination is only available
to “peoples” under international law. The obvious question, therefore, is
whether the inhabitants of Somaliland are a “people.” I argue that they are.
Next, I explore whether self-determination allows Somaliland to secede as an
instance of decolonization. In other words, did Somaliland retain a right to
secede due to the invalidity of the Act of Union with Italian Somalia? I argue
that it did. And finally, can Somaliland remedy its inability to exercise internal
self-determination through secession? I argue that it can.

The Aaland Islands Question: Report Submitted to the Council of the League of Nations by the Commission
of Rapporteurs, League of Nations Doc. B7.21/68/106, at 28 (1921).
36 G.A. Res. 2625, U.N. GAOR, 25th Sess., Supp. No. 28, at 121, U.N. Doc. A/8018 (1970).
37 U.N. Doc. A/Conf.157/24
38 G.A. Res. 50/6 of 24 October 1995.
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Are the Inhabitants of Somaliland a “People”?
A basic principle of international law is that “all peoples have the right to selfdetermination.”39 Unclear, however, is what group constitutes a “people.”
Scholars such as Marcelo Kohen argue that international law only allows one
“people” to exist within the territory of a state. Under this theory, more than
one “people” inhabit a state only if the state “defines itself as constituted by a
plurality of peoples having the right to self-determination.” The logic of the
theory requires a distinction between “peoples,” minorities, and indigenous
populations, with only “peoples” enjoying a right to self-determination.
Minorities and indigenous populations, these scholars argue, form part of the
“people” itself.40
Other scholars argue that many “peoples” may exist within the
territory of a single state. The Canadian Supreme Court embraced this view in
an opinion concerning the right of the province of Quebec to secede from
Canada. The court noted how restricting the term “people” to the “population
of existing states would render the granting of a right to self-determination
largely duplicative.”41 This latter view seems more logical than the former. If
“peoples” were merely defined by the territory in which they lived, then there
would be no tension between the principles of self-determination and territorial
integrity, and the “safeguard clause” of the Declaration on Friendly Relations
would be redundant.
Assuming that a “people” may form only part of the population of a
state, as the inhabitants of Somaliland did within Somalia, the question remains
how to define a “people.” If the term “people” is defined merely by objective
criteria such as distinct language, ethnicity, and religion, then the inhabitants of
Somaliland are not a people. They speak Somali, are ethnically Somali, and
practice Sunni Islam as do almost all Somalis.42 Such an exclusive definition
appears overly broad, however. For instance, Norwegians, Swedes, and Danes
are considered different “peoples” despite their shared language, ethnicity, and
religion.43
Subjective criteria may provide more useful tools for determining
whether a group constitutes a “people” entitled to self-determination.
According to a subjective sense of identity, a “people” may exist if it is
perceived to exist. This self-awareness of group identification may exist because
U.N. Charter art. 1, para. 2; International Covenant on Civil and Political Rights art. 1, Dec. 16
1966, 999 U.N.T.S. 171.
40 Kohen 2006, 9.
41 Reference re Secession of Quebec, 2 S.C.R. 217 (Can. 1998).
42 Catherine Lowe Besteman, Unraveling Somalia: Race, Violence, and the Legacy of Slavery
(Philadelphia: University of Pennsylvania Press, 1999), 3.
43 Lars Vikør, “Northern Europe: Languages as Prime Markers of Ethnic and National Identity,” in
Language and Nationalism in Europe, ed. Stephen Barbour et al. (Oxford: Oxford University Press,
2000), 105.
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the group perceives itself as existing, or because outsiders define the group as
distinct from them, or some mixture of internal and external identification.
Sartre, for example, argued that “the Jew is a man that other men consider to be
Jewish . . . it is the anti-Semite that makes the Jew.”44 International criminal
tribunals have embraced a similar subjective identification of groups in the
context of genocide. The trial chambers of the International Criminal Tribunal
for the former Yugoslavia (ICTY), for instance, have found that
attempt[ing] to define a national, ethnical or racial group today
using objective and scientifically irreproachable criteria would
be a perilous exercise whose result would not necessarily
correspond to the perception of the persons concerned by such
categorization. Therefore, it is more appropriate to evaluate the
status of a national, ethnical or racial group from the point of
view of those persons who wish to single that group out from
the rest of the community.45
It may be possible to translate the subjective identification of groups
from the context of genocide to our discussion of national self-determination
for peoples. The inhabitants of Somaliland, ethnic Somalis overwhelmingly of
the Isaaq clan, were singled out by the former regime for persecution because of
their clan affiliation.46 By committing atrocities against a segment of its own
people, and by defining that segment with an immutable and collective
characteristic like clan affiliation, the state may have raised the Isaaq to the
status of a “people” with rights of self-determination independent of the
greater Somali community.
The inhabitants of Somaliland may have reinforced this external
definition of identity by internally affirming their sense of communal solidarity.
For example, the 2001 referendum in favor of independence may indicate that
the inhabitants of Somaliland have embraced a common sense of political
identity. This civic conception of group identity is distinct from the quasi-ethnic
Isaaq clan identity.47 Markus Höhne argues that the inhabitants of Somaliland
have constructed a civic identity—that of “Somalilander”—from a common
colonial history, a shared struggle against the Barre regime and the process of
Jean-Paul Sartre, Anti-Semite and Jew: An Exploration of the Etiology of Hate (New York: Schocken
Books, 1948), 69.
45 Prosecutor v. Jelisic, Case No. IT-95-10-T, Judgment, 14 December 1999, para 70.
46 Perlez 1989, A1.
47 Opponents of the secession of Somaliland vigorously dispute the legitimacy of this referendum.
The organization Northern Somalis for Peace and Unity, for example, argues that “[t]here was no
prior agreement as to whether it should be conducted at all as was the case in Eritrea, no
international presence whatsoever, no prior and free public debates, and even no clear and credible
explanation of the provisions of the constitution to a population, which is largely illiterate and
nomadic. In fact those who voiced their opposition to the secession were ridiculed, branded as
traitors and imprisoned by the secessionist administration in Hargeisa; only those who were in
favor were allowed to campaign and address the public.”
44
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nation-building since 1991.48 Arguably, the combination of this internal and
subjective validation of group identity with the external and “objective” clan
distinction drawn by the former regime may elevate “Somalilanders” from a
mere group to a distinct “people.”
Can Somaliland Restore Its Previous Sovereignty?
The postwar process of decolonization recognized “peoples” as being the
inhabitants of defined colonial territories.49 Had Somaliland achieved
independence from Britain and become a sovereign state in its own right
through the normal process of decolonization, the question of whether
Somalilanders were a “people” would therefore be a moot point. Somaliland
could simply claim a right to self-determination under international law as a
colonial people. Ironically, Somaliland did achieve independence in this
manner, but then united with Italian Somalia to form a new state.50 Were this
union invalid, however, Somaliland could plausibly lay claim to its previous
sovereign status. Assuming that recognition alone does not confer sovereignty
upon a state, I argue that Somali unification could be invalidated because the
Act of Union did not fulfill the criteria of a valid international treaty.
The two bilateral treaties drafted by British Somaliland and Italian
Somalia for the purpose of unification may be invalid because they never
received consent from the opposite party. Article 24.2 of the Vienna Convention
on the Law of Treaties (Vienna Convention) stipulates that states must express
their consent to be bound by a treaty for the treaty to enter into force. The treaty
drafted by Somaliland, the Law of Union between Somaliland and Somalia (Law of
Union), was to enter into force after being signed by the “duly authorized
representatives of the peoples of Somaliland and Somalia.”51 Although the
representatives from Somaliland signed the treaty, the representatives from
Italian Somalia did not. Instead, the Legislative Assembly of the Somalia Trust
Territory (Italian Somalia) approved “in principle” a different treaty, the Atto di
Unioni (Act of Union).52 The Act of Union differed substantially from the treaty
drafted by Somaliland. The provisional President of the Republic, a southerner,
then issued a presidential decree formalizing the union of the two states. Six
months later, the Atto di Unioni was approved by the National Assembly. As
formal agreements between two states, both treaties of unification therefore
appear to lack the consent of the other party to the agreement.

Höhne 2006, 409.
Orentlicher 1998, 53.
50 International Crisis Group 2006, 4.
51 “Somaliland and Somalia: The 1960 Act of Union—An Early Lesson for Somaliland,”
http://www.somalilandlaw.com/Somaliland_Act_of_Union.htm.
52 Ibid.
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Assuming that the Act of Union did constitute a valid treaty, however,
Somaliland could plausibly argue in the alternative that material breaches of
the treaty under the dictatorship allow the North to terminate the agreement.
Article 60.1 of the Vienna Convention allows parties to bilateral treaties to
invoke breach as grounds for termination. Both the Law of Union and the Act
of Union structured the new Somali state within a constitutional framework.53
In 1969, however, the constitutional order was overthrown and a military
dictatorship installed. Although the actor breaching the treaty was a military
leader, not a signatory to either treaty, Somaliland could maintain that the
conditions under which it agreed to unite with Italian Somalia no longer
existed, thereby terminating their agreement.
In the event that the bilateral treaties unifying the two Somali states
were invalid or terminated, Somaliland’s claims to independence would not
violate the territorial integrity of a united Somalia, since that union has ceased
to exist. In such a scenario, Somaliland could possibly justify its secession as a
valid exercise of self-determination under the decolonization framework of the
Declaration on the Granting of Independence to Colonial Countries and
Peoples. Viewed through this lens, the secession of Somaliland from Somalia
would not dismember a sovereign state, but rather restore a previously
sovereign state to its earlier status.54
Is Secession a Legal Remedy for Somaliland’s Inability to Exercise Self-Determination
Within Somalia?
International law may entitle the people of Somaliland to remedy their inability
to exercise self-determination within Somalia by seceding from Somalia.55 In an
influential opinion, the Canadian Supreme Court found that a right to secession
may arise “under the principle of self-determination of people at international
law where ‘a people’ . . . is denied any meaningful exercise of its right to selfdetermination within the state of which it forms a part.”56 The people of
Somaliland can argue that their right to self-determination has been denied in
two ways. First, the violence of the Barre regime targeting Isaaq clan members
denied the Isaaq a government that respected their civil, political, and human
rights. Second, the current anarchy in Somalia denies the people of Somaliland
any ability to determine their political destiny within the state because the state

Ibid.
Instances of independent and ethnically similar colonial states uniting and later breaking apart
and securing independent sovereignty include Senegal and French Sudan forming the Mali
Federation and Egypt and Syria forming the United Arab Republic. Both unions failed and all four
states returned to their previous status.
55 Assuming for the sake of argument that the inhabitants of Somaliland are indeed a “people.”
56 Reference re Secession of Quebec, 2 S.C.R. 217 (Can. 1998).
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has ceased to exist. For these reasons, I argue that Somaliland has a right to
remedial secession.
State authorities must respect the right of the state’s entire population
to internal self-determination and “[represent] the people . . . without
distinction of any kind.”57 Therefore, if the state excludes a group from the
decision-making process it violates that group’s right to self-determination and
may activate a right to remedial secession.58 The Barre regime probably violated
the self-determination rights of the Isaaq through its military campaign against
them in the 1980s. The violence in Somaliland originated from tensions between
the native Isaaq and Ogadeni refugees fleeing Ethiopia. Because livestock is the
primary source of livelihood in Somaliland, the tensions chiefly concerned
access to grazing land. The Somali government chose sides in this dispute. It
armed Ogadeni militias and supported them with infantry, artillery, and aerial
bombardments of Isaaq-populated areas. By violently supporting one clan over
another, the Somali government clearly distinguished between certain Somalis
whose rights it respected and others whose rights it did not. The government
committed human rights abuses, detailed in a U.S. General Accounting Office
Report (GAO Report), including targeted killings of Isaaq civilians, rape,
beatings, theft, and destruction of property.59 This combination of denying the
Isaaq any meaningful ability to determine their own affairs and committing
serious human rights abuses suggests that the Somali regime activated an
international legal right for the Isaaq to secede from Somalia.
The collapse of the Barre regime, however, did not renew the ability of
the inhabitants of Somaliland to exercise their right to internal selfdetermination, because the very institutions of governance themselves
collapsed in 1991. Somaliland thus lacks a “parent state” within which it could
advocate for its interests, achieve greater autonomy, or from which it could
devolve into an independent state through a negotiated settlement. The
internationally recognized government of Somalia, the Transitional Federal
Government (TFG), cannot act as an ersatz “parent” because it does not exercise
actual control over the country. In theory the TFG is the first success after 14
attempts to create a national unity government in almost as many years. In
reality, it cannot even assemble in Somalia because of the ongoing civil war,
Islamic insurgency, and proxy war being fought between Ethiopia and Eritrea
through various Somali militant groups.60 In short, the TFG is neither able to

G.A. Res. 50/6 of 24 October 1995.
Antonio Cassese argues that the right to secede requires both the denial of internal selfdetermination and human rights violations.
59 GAO Report 1989, 4.
60 Stephanie Hanson and Eric Kaplan, “Somalia’s Transitional Government,” Council on Foreign
Relations Backgrounder (2008), http://www.cfr.org/somalia/somalias-transitionalgovernment/p12475.
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guarantee the rights of the inhabitants of Somaliland,61 nor is it a government
“representing the whole of the people”62 of Somalia. Under these conditions,
international law may allow Somaliland to secede from its anarchic southern
counterpart as a remedial measure to guarantee its inhabitants their right to
self-determination.
In the Absence of a Right to Secede Is Secession Still Valid?
Should Somaliland fail to hold a secessionist right to self-determination (either
because its inhabitants are not a people, the union with Italian Somalia was
indeed valid, or because it cannot claim secession as a remedy), international
law may still legitimize its de facto secession as a procedural matter. Many
scholars argue that international law neither authorizes nor prohibits secession.
Instead, these scholars contend, secession is a fact that international law will
recognize as legitimate if it succeeds.63 Antonello Tancredi argues that
international law addresses the procedure of secession, not whether it
substantively occurs. His argument rests on the assumption that although
international law is neutral on the issue of secession, the “dynamics of secession
represent a process which potentially collides with international rules at a
higher level, designed to protect the common interests of the intergovernmental
community.”64 In other words, secession threatens the established order, so
international law should guide the process along a nonthreatening path.
Tancredi maintains that three procedural criteria must be met in order for
international law to legitimate secession. First, the secession must occur without
military aid from foreign states. Second, the population of the seceding territory
must democratically approve of the secession. And third, secession must
respect the principle of uti possidetis.65
The secession of Somaliland from Somalia fulfills these three criteria.
The SNM defeated the Barre regime in conjunction with other Somali rebel
groups, not with foreign assistance. The subsequent declaration of
independence following Barre’s defeat received clan support in 1993 and 1997
and democratic approval in 2001 through a referendum. Oddly, the secession
also respects the principle of uti possidetis because Somaliland was a British
protectorate prior to the union with Italian Somalia in 1960. Should Tancredi’s
criteria accurately reflect international legal requirements, then the secession of
Somaliland may be procedurally legitimate, even if a substantive right to
secession is lacking.

The language of the Aaland Islands Report.
The language of the “safeguard clause” of the Declaration on Friendly Relations.
63 Franck 2000, 83.
64 Tancredi 2006, 189.
65 Ibid., 189–191.
61
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CONCLUSION
The secession of Somaliland is a fact. I have argued that this fact enjoys
international legal legitimacy for three reasons. The people of Somaliland may
be considered a distinct “people” entitled to exercise rights of selfdetermination because they perceive themselves as such and because the
former regime viewed them as a distinct group unworthy of state protection.
Because of the likely failure of Somaliland and Somalia to formally unite
through international treaties, Somaliland can possibly recover the sovereignty
it briefly gained during the period of decolonization. The inhabitants of
Somaliland may also claim a right to remedial secession as a result of their
inability to realize their right to self-determination within a united Somalia.
Failing both of these theories, their secession may find legitimacy under
international law, which neither authorizes nor prohibits their departure from
Somalia given their fulfillment of certain procedural criteria.
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Justice over Peace? Transitional
Justice in Northern Uganda
Luciana Storelli-Castro

The

humanitarian toll and wholesale destruction resulting from over two

decades of war in northern Uganda has been devastating and morally
appalling. Over the course of the conflict between the Lord’s Resistance Army
(LRA) and the Uganda People’s Defense Forces (UPDF) there has been no
shortage of grave atrocities inflicted predominantly on the Acholi population,1
including mass murders, enslavement, rape, torture, mutilations, beatings,
arson, and looting. Forced displacement and abductions, however, have
become the trademarks of this war. Since its inception in 1986, 1.7 million
people, approximately 90 percent of Acholiland, have been dislocated into
crowded and under-serviced internment camps set up by the Ugandan
government as part of a policy to counter LRA attacks.2 Characterized by
violence, festering pools of disease, and extreme poverty, the death rate in these
camps at one point reached over 1,000 people per week.3 Forced recruitment
targeting children and youth has also been commonplace. It is estimated that
the LRA has abducted between 30,000 and 60,000 children, accounting for 90
percent of its armed forces.4 In the backdrop of several failed peace attempts
and the calamitous consequences that have resulted from this protracted
conflict, the Ugandan government became the first state to invoke Article 14 of
the Rome Statute5 when in December 2003 it voluntarily referred the situation
Approximately 90 percent of the affected population is Acholi. However, the war has spread to
areas home to other ethnic groups, such as the Langi, Itesot, and Madi. See Prudence Acirokop,
“The Potential and Limits of Mato Oput as a Tool for Reconciliation and Justice,” in Children and
Transitional Justice: Truth-telling, Accountability and Reconciliation, ed. Sharanjeet Parmar et al.
(Cambridge, MA: Human Rights Program, Harvard Law School, 2010), 269.
2 Erin Baines, “Spirits and Social Reconstruction After Mass Violence: Rethinking Transitional
Justice,” African Affairs 109, no. 436 (2010): 410.
3 Ibid.
4 Ibid., 409.
5 The Rome Statute set up the International Criminal Court when it was signed by 120 countries on
July 17, 1998. It was later ratified by 60 countries and entered into force on July 1, 2002. See
1
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in northern Uganda to the International Criminal Court (ICC). After
investigations were conducted by the Office of the Prosecutor, the ICC unsealed
arrest warrants in October 2005 for the five top LRA commanders. The
indictments covered war crimes and crimes against humanity committed since
2002.6
Paradoxically, while the ICC indictments were broadly celebrated by
international human rights organizations as evidence that the international
community was vested in ending chronic impunity in northern Uganda, local
civil society organizations in Uganda decried the indictments as potential
spoilers to the small breakthroughs made in peace negotiations with the LRA.
However, revoking the indictments could seriously compromise the legitimacy
of the fledgling Court, eroding its credibility as an instrument in combating
impunity. Furthermore, upon closer inspection, resolving the conflict the
“Acholi way” through amnesty and local dispute rituals, such as mato oput, is
itself problematic. For instance, it can be argued that the proposed local
solution unnecessarily sacrifices justice for peace, thereby bypassing the
bedrock principle in the rule of law that wrongdoers should be held
accountable for their actions. The case of northern Uganda is at the eye of the
storm in the field of transitional justice.7 Besides renewed debate on whether
securing peace should take precedence over the adjudication of justice, tensions
between the ICC and proponents of local justice have triggered a shift in the
discourse focusing on appropriate levels of intervention in the administration
of justice and fostering of reconciliation.
Under the surface of this contentious debate in transitional justice lurks
the age-old dichotomy in ethical theory between universalism and relativism.
In essence, relativism is composed of two tenets; namely, that there are
variations in the moral code and that these variations are a result of different
contexts.8 Universalism, by contrast, contends that certain moral principles
transcend the different ethical traditions and can be identified through critical
Katherine Southwick, “Investigating War in Northern Uganda: Dilemmas for the International
Criminal Court,” Yale Journal of International Affairs 1 (Summer/Fall 2005): 105,
http://www.yale.edu/yjia/articles/Vol_1_Iss_1_Summer2005/SouthwickFinal.pdf.
6 Indicted LRA members include Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic Ongwen,
and Raska Lukwiya. As of this writing two of the five indicted, Lukwiya and Otti, have died.
Lukwiya was killed in battle with the UPDF (August 2006) and Otti was reportedly executed by
Kony after losing an internal political power struggle (October 2007). See Acirokop 2010, 272.
7 The International Center for Transitional Justice provides a thorough definition of transitional
justice as “a response to systematic or widespread violations of human rights. It seeks recognition
for victims and promotion of possibilities for peace, reconciliation and democracy. Transitional
justice is not a special form of justice but justice adapted to societies transforming themselves after a
period of pervasive human rights abuse. In some cases, these transformations happen suddenly; in
others, they may take place over many decades. See International Center for Transitional Justice,
“What Is Transitional Justice?” December 2008. New York, International Center for Transitional
Justice. Accessed 23 October 2010, http://ictj.org/en/tj/.
8 Alexander Betts, “Should Approaches to Post-Conflict Justice and Reconciliation Be Determined
Globally, Nationally or Locally?” European Journal of Development Research 17, no. 4 (2005): 739.
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reasoning and dialogue. These moral principles have universal applicability
and form the basis of international covenants, conventions, declarations,
charters, treaties, and customary law.9 In the context of northern Uganda, the
ideological friction underlying relativism and universalism is played out
between advocates for ICC involvement and those who side with the use of
local dispute and reconciliation mechanisms. The ICC embodies the
universalist disposition of setting minimum international standards in
responding to a legacy of mass human rights violations. Meanwhile, local
customs like mato oput give credence to the relativist notion that addressing
systematic violence need not be transposed through a one-size-fits-all model,
and that cultural constructions of justice and reconciliation should be given due
consideration.
This paper seeks to unravel the positive and negative contributions that
international and local transitional justice mechanisms offer in terms of ending
the conflict in northern Uganda and providing some measure of accountability,
societal restoration, and respect for human rights. The argument will be
advanced that, while diametrically opposed, international and local transitional
justice mechanisms are nevertheless complementary and should both be
employed to cover the gaps left by the other. In the following sections, a brief
history of the conflict will be provided, followed by a discussion on
accountability and reconciliation challenges particular to the conflict in
northern Uganda, an evaluation of international and local transitional justice
mechanisms, and finally a proposed transitional justice model for moving
forward.
A History of Impunity
Political violence, mass destruction, and repression have been perennial ills in
the history of Uganda. Since independence in 1962, Uganda has traded one
despotic military dictator for another, and all have proven particularly adept in
stoking ethnic tensions for political gain and waging military campaigns that
target civilian populations.10 Set against this bloody history, the conflict in
northern Uganda has been the longest standing, spanning 23 years. The war
initially began as a popular revolt when in 1986 Yoweri Museveni’s National
David Philpott, “Global Ethics and the International Law Tradition,” in The Globalization of Ethics:
Religious and Secular Perspectives, ed. William M. Sullivan and Will Kymlicka (Cambridge:
Cambridge University Press, 2007), 17.
10 In the slew of unsavory Ugandan rulers, perhaps the most ruthless was Idi Amin who gained
notoriety as “the Butcher of Uganda.” Describing the aftermath of Amin’s eight-year stranglehold
over Uganda, Martin Meredith writes, “Amin’s rule had left Uganda ravaged, lawless and
bankrupt, with a death toll put at 250,000 people. When exiles were reunited with old friends on the
streets of Kampala, they greeted each other in their delight with the phrase, ‘You still exist!’” See
Martin Meredith, The Fate of Africa: A History of Fifty Years of Independence (New York: Public Affairs,
2005), 238.
9
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Resistance Army (NRA)11 ousted General Tito Okello from power. Okello’s
military forces and supporters fled to the north and regrouped as the Uganda
People’s Democratic Army (UPDA). The UPDA attracted mass support from
the Acholi population, who feared reprisals for Acholi-led massacres under the
previous governing regime, political marginalization at the hands of
Museveni’s Western-dominated government, and continued victimization as a
result of brutal NRA counterinsurgency tactics. By 1988, however, the UPDA
and NRA signed the Gulu Peace Accord, which effectively ended hostilities
between the two factions and granted combatants amnesty.12 Around the time
the UPDA was established, another rebel group was formed calling itself the
Holy Spirit Mobile Force (HSMF). Led by the young female spiritualist Alice
Lakwena, this rebel movement was guided by principles of spiritualism and the
belief that the misfortunes that had befallen the Acholi population were due to
their own moral impropriety and impurity. In a military campaign that reached
as far south as Jinja (100 kilometers from the capital of Kampala), the HSMF
was eventually defeated in November 1987.13
The resulting power vacuum left by the UPDA peace agreement and
HSMF defeat was subsequently filled by the enigmatic Joseph Kony. From the
rubble of failed rebel movements, Kony united remnants of combatant forces
and formed the present-day Lord’s Resistance Army. A self-proclaimed spirit
medium, Kony is widely believed to have prophetic powers. Accounts from
former LRA members describe Kony as a supernatural being who can read
minds and morph into animals in order to spy on those whom he perceives as
being disloyal, which conveniently serves as a deterrent to escaping. Kony uses
spiritual indoctrination, extreme brutality,14 and political propaganda to instill
a culture of fear and violence among his troops. Under Kony, the LRA espouses
a cult-like ideology that seeks to overthrow the current Ugandan government
and replace it with one governed by the Ten Commandments. While ostensibly
fighting on behalf of the Acholi, it is precisely this civilian population that has
been made to endure the brunt of the LRA’s wrath. The LRA has warranted
these attacks on the basis of diminished civilian support for its cause, which is

The NRA was the predecessor to the Uganda People’s Defense Forces (UPDF).
Zachary Lomo and Lucy Hovil, “Behind the Violence: Causes, Consequences, and the Search for
Solutions to the War in Northern Uganda (Refugee Law Project Working Paper No. 11),” February
2004, Refugee Law Project. Accessed 17 November 2010,
http://www.refugeelawproject.org/working_papers/RLP.WP11.pdf.
13 Ibid.
14 LRA sadistic practices are well documented. Providing examples of the many lurid acts allegedly
committed by LRA commanders, Erin Baines writes, “Some commanders also force their new
‘recruits’ to participate in ‘rituals’ involving tasting blood, rolling in a person’s blood, eating with
bloodied hands or eating while sitting on the bodies of persons who have just been killed.” See Erin
Baines, “Complex Political Perpetrators: Reflections on Dominic Ongwen.” The Journal of Modern
African Studies 47, no. 2 (June 2009): 170.
11
12
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interpreted as evidence that Acholis have been “polluted” by external actors
and co-opted by the Ugandan government.15
Thus far, the Ugandan government has been unsuccessful in
extinguishing the LRA threat. The preferred military response has been largely
ineffective against an armed force that employs guerrilla warfare tactics and
has been strategically astute in forming alliances with enemies of the Ugandan
government.16 In fact, while the two major military campaigns waged to flush
out the LRA, namely “Operation North” in the early 1990s and “Operation Iron
Fist” in 2002, may have dealt substantial losses to the LRA, the most adversely
affected continued to be civilians. As elucidated by an African proverb, when
two elephants fight it is the grass that suffers. Especially after Operation Iron
Fist, the humanitarian situation in northern Uganda greatly deteriorated as the
LRA responded by reinvading northern Uganda from their base in southern
Sudan and extending their reign of terror into eastern Uganda. This
precipitated a tripling of internally displaced people and a doubling of
abductions.17 The humanitarian crisis reached such dire proportions during this
period that there were reports of some children going to school dressed in
World Food Programme (WFP) food and seed sacks.18
Although the military response has been catastrophic, peace initiatives
have not fared much better. To date, one of the most successful attempts at
reaching a peace settlement was the 1994 negotiation spearheaded by then
Minister for the Pacification of the North, Betty Bigombe.19 Although this effort
eventually dissolved,20 significant concessions were made by both parties to the
conflict, including a short-lived ceasefire. In late 2004, Bigombe was again
tapped to lead peace negotiations with the LRA. During this period, ICC Chief
Prosecutor Luis Moreno Ocampo extended an olive branch to local civil society
organizations in Uganda by accommodating to their request of withholding
indictments and allowing peace negotiations to resume unimpeded. However,
when negotiations stalled in 2005, Ocampo used this opening to issue the ICC
indictments.21 Frustrated by the lack of patience exercised by the ICC and wary
Erin Baines, “The Haunting of Alice: Local Approaches to Justice and Reconciliation in Northern
Uganda,” International Journal of Transitional Justice 1 (2007): 100.
16 The governments of Uganda and Sudan have been involved in a proxy war through their
logistical and financial support of rebel movements. The Ugandan government has provided
assistance to the Sudanese People’s Liberation Army (SPLA) and the Sudanese government has
responded in kind by backing the LRA. Animosity between Uganda and Sudan has largely waned
since the Carter Center brokered the Nairobi Agreement between the two states.
17 Baines 2007, 101.
18 Human Rights Watch, “Uprooted and Forgotten: Impunity and Human Rights Abuses in
Northern Uganda,” September 19, 2005. New York, Human Rights Watch. Accessed November 17,
2010, http://www.hrw.org/en/node/11614/section/1.
19 Southwick 2005, 111.
20 The root of the failure is attributed to “communication difficulties, alleged vested interests of
certain high-ranking officers and politicians, Museveni’s strict deadline of seven days for
negotiations and the LRA’s turn to Sudan for weapons re-armament.” See Lomo and Hovil 2004.
21 Baines 2007, 102.
15
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of the complications the indictments would have on the peace talks, Bigombe
eventually abandoned mediation efforts. However, the LRA returned to the
negotiating table in August 2006. The government of southern Sudan mediated
various pacts between the LRA and Ugandan government, most notably an
Agreement on Accountability and Reconciliation providing for a national court
to try persons alleged to have committed serious crimes.22 Throughout the
process, the LRA lobbied for ICC indictments to be withdrawn and for
accountability measures to be applied through local mechanisms. Peace seemed
to be within reach as Museveni promised to request a withdrawal of the
indictments on the condition that the LRA sign a peace agreement.23 In an
abrupt turn of events, however, Kony declared all hitherto signed agreements
void in an April 2008 communiqué.24
As of this writing, the LRA has suffered significant setbacks25 and
ceased combat operations in northern Uganda. This is not to suggest that the
rebel group has slipped off the chart and become irrelevant. On the contrary,
Kony’s forces remain active in the Democratic Republic of Congo (DRC),
Central African Republic (CAR), and southern Sudan, wreaking havoc and
continuing the practice of forcibly abducting children to replenish their ranks.26
Meanwhile, some semblance of normalcy in northern Uganda has allowed the
displaced Acholi population to begin their return home. This makes for a
bittersweet homecoming, not least because an elusive peace spells an uncertain
future. Furthermore, Acholis are left to reckon with how to deal with an influx
of former LRA fighters into their communities who have either escaped or
taken advantage of the amnesty. Herein lies the crux of the problem and subject
of further discussion.
Challenges to Achieving Justice and Reconciliation in Northern Uganda
Summarizing the history of the conflict in northern Uganda, Zachary Lomo and
Lucy Hovil observe:
The war is thus two conflicts in one: a multi-faceted northern
rebellion against the [Museveni] government whose root
causes have never been fully resolved, and a war with an LRA
that does not fit conventional models of political insurgency

Acirokop 2010, 274.
Ibid., 273.
24 Ibid.
25 Kevin Kelley, “Weakened LRA Now Boasts Only 250 Ugandan Fighters,” November 15, 2010,
Nairobi, The East African. Accessed 17 November 2010, http://www.theeastafrican.co.ke/news//2558/1052904/-/omcd7xz/-/.
21 BBC News Africa, “Rebel LRA Attacks in South Sudan ‘On the Increase,’” August 23, 2010.
London, BBC News. Accessed 17 November 2010, http://www.bbc.co.uk/news/world-africa11058671.
22
23
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and is motivated by an Old Testament-style apocalyptic
spiritualism.27
The nuanced nature of this conflict, in turn, presents particular
challenges to considerations of how justice and reconciliation might be
achieved under either an international or local transitional justice framework.
For practitioners of transitional justice this means grappling with the reality
that a significant portion of actors in the conflict defy the strictly drawn
distinction between victim and perpetrator, giving rise to the “complex political
perpetrator” nomenclature. Furthermore, in order to ensure sustainable societal
restoration and healing, any form of accountability should be geared towards
promoting a deep rather than a cosmetic form of reconciliation. The following
subsections provide a more in-depth treatment of these two formidable
challenges through the use of case studies.
COMPLEX POLITICAL PERPETRATORS: THE CASE OF DOMINIC ONGWEN28
Dominic Okumu Savio was ten years old when he was abducted by the LRA on
his way home from school. There are accounts that Dominic was so small
during the time of his abduction in 1990 that other child soldiers had to take
turns carrying him on their backs as they trekked to the LRA base. When asked
to provide his name, Dominic christened himself Dominic Ongwen. Giving
false names upon capture by the LRA is a common survival strategy that
Acholi parents pass on to their children to ward off potential LRA reprisals
against their community if that child were to escape. As a young and
impressionable recruit, Dominic was assigned Vincent Otti as his lapwony
(teacher). Otti, until recently second-in-command of the LRA, was legendary
for his cruelty.29 Adapting to his new surroundings, Dominic would undergo a
process of splitting or dissociation30 that would transform him into a mass
murderer and, ironically, one of the LRA’s most effective executors of child
abductions.

Lomo and Hovil 2004.
For perhaps the most authoritative source on the life of Dominic Ongwen, see Baines 2009, 163–
191.
29 In one attack on a village, Otti allegedly commanded his troops to “kill everything that breathed.”
See Justice and Reconciliation Project, “Complicating Victims and Perpetrators in Uganda: On
Dominic Ongwen,” July 2008. Justice and Reconciliation Project. Accessed November 17, 2010,
http://justiceandreconciliation.com/cgi-bin/download.cgi.
30 According to psychologist Michael Wessells, when a child goes through splitting or dissociation,
“They literally cut themselves off from their past identity and construct a new identity more
appropriate to their new situation—and they do things that are appropriate in that world, such as
killing.” See Stephanie Nolen and Erin Baines, “The Making of a Monster,” Globe and Mail, October
25, 2008. Accessed November 17, 2010,
http://www.theglobeandmail.com/news/world/article718992.ece.
27
28
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Dominic’s adroitness on the battlefield and loyalty to the LRA did not
go unnoticed. In 2001, Kony promoted Dominic to the rank of field
commander. Dominic’s exploits31 have also earned him the distinction of being
one of the five LRA commanders to be indicted by the ICC. Erin Baines has
coined the term “complex political perpetrators” to describe Dominic and “a
generation of youth who have grown up in settings of chronic crisis and,
presented with a set of ‘choiceless decisions’ develop strategies to navigate
complex, violent terrains.”32 Having had to make the choiceless decision to kill
or be killed, Dominic is at once victim and perpetrator. While Dominic’s case is
unique in that it marks the first time that a person has been charged with the
same war crimes committed against him, the intricate nature of the conflict in
northern Uganda has produced a situation in which many participants in the
war, if not most, straddle the line between victim and perpetrator. Therefore,
any form of accountability for crimes—whether embedded in an international
or local approach, must not only address conventional constructions of what
constitutes a perpetrator, but also find an appropriate response to the moral
dilemma posed by complex political perpetrators.
RATIONAL VERSUS SENTIENT RECONCILIATION: THE CASE OF FLORENCE33
Florence’s son Padibe was abducted by the LRA along with a neighboring boy
in her village. The neighboring boy was abducted first and, under pressure
from the LRA, coerced into disclosing the hiding location of other children in
the village, among them Padibe’s. After four years in captivity, the neighboring
boy escaped while Florence’s son was killed. Today, Florence feels deep
resentment towards the neighboring boy, blaming him for her son’s regrettable
fate. Although they live in the same internment camp, Florence is too griefstricken to interact with the boy. She is also angry that the young boy has not
explained his actions to her. This scenario is played out across northern Uganda
where kin have turned on kin and neighbor on neighbor. The intimacy of this
conflict, in turn, has broad implications for establishing meaningful
reconciliation. While often touted as the objective in national peace processes, it
is rarely clear what is meant by reconciliation—let alone what it entails.34
In writing on postwar Sierra Leone, Laura Stovel distinguishes between
two types of reconciliation, namely, rational versus sentient reconciliation.

Former LRA members associated with Ongwen offer competing accounts of both his compassion
and brutality. Former LRA recount instances where Ongwen spared lives and upheld just war
military tactics. Others portray Ongwen as an agent of extreme cruelty, killing pregnant women,
boiling people in pots, and engaging in rampant rape. See Baines 2009, 173.
32 Ibid., 165.
33 Florence’s story was recorded through interviews in Baines 2010, 425.
34 Priscilla B. Hayner, Unspeakable Truths: Confronting State Terror and Atrocities (New York:
Routledge, 2000).
31
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Rational reconciliation is characterized by “coming to agreement, coming
together, or coexisting,” while sentient reconciliation refers to “building trust,
healing from a loss or trauma or coming to terms with events.”35 Stovel
identifies three differences that underlie these two forms of reconciliation. First,
rational reconciliation can be measured; for example, one can formulate,
enforce, and track the progress of peace agreements. In sentient reconciliation,
progress is not measured, but felt. Clearly, the case of Florence is an example of
rational reconciliation as she can coexist with the child collaborator, but has not
been able to heal from her loss or come to terms with the circumstances that led
to her son’s death. A second difference is that rational reconciliation does not
require fairness or justice, as is often the case when amnesties are passed. By
contrast, sentient reconciliation does require a degree of both elements. For
Florence, the fact that the child collaborator has not expressed contrition for his
actions impedes sentient reconciliation. Lastly, where rational reconciliation
tends to occur early in the transitional process, sentient reconciliation generally
follows and may take an extended period of time to fully develop.36 The
challenges in realizing sentient reconciliation in Florence’s case are also true for
affected communities in general. Bearing this in mind, the appropriateness of
local versus international transitional justice mechanisms should be weighed
based on their respective effectiveness in promoting sentient reconciliation.
International Transitional Justice
In order to dispel the often-leveled criticism that international institutions
impose postmodernist values on developing countries, it is worth emphasizing
how the ICC became involved in northern Uganda in the first place. It was the
Ugandan government that voluntarily referred the case to the ICC by invoking
Article 14 of the Rome Statute. Thus, accusations of ICC infringement on
national sovereignty are not only unfounded but an exercise in revisionist
history. The ICC was enlisted to oversee judicial proceedings against the LRA
in light of the escalating humanitarian crisis and several failed peace attempts.
Given the near universal condemnation of LRA atrocities and the ICC’s
jurisdictional mandate under Articles 7 and 8 of the Rome Statute to prosecute
crimes against humanity and war crimes, it would seem logical that the ICC’s
involvement was not only legitimate but necessary. Furthermore, the blind eye
turned to the 1994 Rwandan genocide still haunts international governmental
organizations. ICC involvement in northern Uganda, therefore, also serves to
mitigate criticism of the international community’s passivity in countering
large-scale impunity.
Laura Stovel, “‘There’s No Bad Bush to Throw Away a Bad Child’: ‘Tradition’-inspired
Reintegration in Post-war Sierra Leone,” The Journal of Modern African Studies 46, no. 2 (2008): 310.
36 Ibid., 311.
35
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Indictments issued against the top five LRA commanders have
arguably served to exert pressure on the LRA to reenter peace negotiations
with the Ugandan government. International pressure has also been directed at
Sudan to terminate any further weapon or base procurements to the LRA.
However, the most significant contribution of the ICC is that it represents a real
opportunity to ensure accountability for the most serious crimes committed
during the course of the conflict. The ICC provides a forum in which credible,
impartial, and independent prosecutions can be carried out in rigorous
adherence to international fair trial standards. Moreover, convicted criminals
will also be duly punished with penalties that reflect the severity of their
crimes. These prosecutions “send the message, especially to would be
perpetrators, that no one is above the law. They also help to consolidate respect
for the rule of law by solidifying society’s confidence in judicial institutions.
This in turn helps cement peace and stability.”37 The ICC is not without its
faults, however. Subsequent subsections outline several concerns pertinent to
ICC involvement.
ON THE QUESTION OF ADMISSIBILITY
The boundary between ICC and state jurisdiction is clearly demarcated by the
principle of complementarity in Article 17 of the Rome Statute. In an effort to
respect national judicial integrity, the principle of complementarity stipulates
that the ICC may exercise prosecutorial discretion only in the event that a state
is either unwilling or unable to conduct prosecutions. By referring the LRA case
to the ICC, the government of Uganda demonstrated a clear willingness to
conduct prosecutions. The inability clause, which refers to a state whose
judiciary has collapsed and is nonfunctional, does not seem to apply to Uganda
either. In fact, Museveni’s admission that cases brought up against the
Ugandan military will be resolved in national courts rather than in the ICC
seems to indicate that the Ugandan judiciary is indeed capacitated to handle
trials.38 These revelations pointing to Uganda’s willingness and ability to
conduct prosecutions suggest that, in inserting itself into the northern Uganda
conflict, the ICC may have breached its own mandate.
A TOOL OF THE UGANDAN GOVERNMENT
The ICC has been sharply criticized for its selectivity in prosecuting only LRA
crimes. At best this is viewed as misguided impartiality and at worst evidence

Human Rights Watch, “Benchmarks for Assessing Possible National Alternatives to International
Criminal Court Cases Against LRA Leaders,” May 2007. Accessed 17 November 2010,
http://www.iccnow.org/documents/icc0507web%5B1%5D.pdf.
38 Southwick 2005, 108.
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that the ICC is allowing itself to be used as a tool of the Ugandan government.
In a scathing review of the ICC’s acceptance of the Uganda referral and
decision to prosecute only the LRA, Adam Branch writes that the ICC
[i]n effect, choose to pursue a politically pragmatic case,
despite that doing so contravened its own mandate and the
interests of peace, justice, and the rule of law. Thus, the ICC
has allowed itself to be politically instrumentalized by the
Ugandan government to the detriment of its own legitimacy.39
In response to this criticism, the ICC has retorted that compared to atrocities
committed by the UPDF, LRA crimes are more numerous and of higher
gravity.40 While the first half of this statement may be true, the latter half
should be challenged on empirical and normative grounds. It is widely known
that the UPDF engaged in widespread pillaging, rape, and murder during its
numerous counterinsurgency campaigns. Furthermore, UPDF bombings of
Acholi villages and forced displacement into “protected villages”41 of
degradingly inhuman conditions are also left unaddressed. On a normative
level, it is ethically problematic to suggest that UPDF crimes are less grave than
those committed by the LRA, as it signals to UPDF victims that their experience
of suffering is of a qualitatively lesser severity than the experience of suffering
by LRA victims. The ICC thus assumes a metaphysical acumen for the firsthand
experience of victim suffering, a cumbersome terrain to which the ICC has
absolutely no legitimate claim.
OBSTRUCTING PEACE AND ACHOLI AGENCY
ICC indictments may have also had deleterious consequences for prospects of
peace. It has been variously argued that the indictments give the LRA
leadership little incentive to enter into peace negotiations. As one critic has
pointed out, “Obviously, nobody can convince the leaders of a rebel movement
to come to the negotiating table and at the same time tell them that they will
appear in courts to be prosecuted.”42 Additionally, the indictments render moot
the Ugandan Amnesty Act of 2000, legislation passed by the Ugandan
Adam Branch, “Uganda’s Civil War and the Politics of ICC Intervention.” Ethics & International
Affairs 21, no. 2 (Summer 2007): 180.
40 As ICC Chief Prosecutor Luis Moreno Ocampo explains, “We analyzed the gravity of all crimes
in northern Uganda committed by the LRA and Ugandan forces. Crimes committed by the LRA
were much more numerous and of much higher gravity than alleged crimes committed by the
UPDF” (emphasis added). Quoted in Ibid., 188.
41 “Protected villages” is the euphemism given to internment camps by the Ugandan government.
A far cry from anything remotely resembling a protected environment, these camps have been
aptly described by one scholar as bastions of “social torture.” See Baines 2009, 183.
42 Quoting Father Carlos Rodriguez of the Acholi Religious Leaders’ Peace Initiative. See Adam
Branch, “International Justice, Local Injustice,” Dissent (Summer 2004),
http://www.dissentmagazine.org/article/?article=336.
39
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government at the behest of Acholi religious and cultural leaders, as well as
local human rights organizations. The significance of the Amnesty Act of 2000,
which grants LRA members blanket amnesty, is twofold. First, the law is
symbolic—accounting for one of the few instances in history where a victim
population has actively lobbied its government to grant amnesty to those
largely responsible for terrorizing their communities.43 Second of all, the
amnesty law was born out of democratic channels, having received widespread
support from the affected population and subsequently voted on by the
Ugandan parliament. Given these considerations, some scholars have been led
to the conclusion that “by hindering talks, justifying the amendment of the
Amnesty Act, and legitimizing further militarization, it seems that the ICC
intervention has a greater chance of prolonging the conflict than helping to
solve it.”44
Local Transitional Justice
In many post-conflict settings, local transitional justice mechanisms have been
implemented to address crimes and promote reconciliation. Rwanda offers a
fitting example of the prominent role local justice mechanisms can play in the
aftermath of mass systematic violence and human rights violations. Partly as a
response to overcrowded prisons, in March 2004 the Rwandan government
instituted local dispute resolution courts known as gacaca courts. These courts
were mandated to try lesser crimes through a participatory justice process
involving affected communities.45 Proponents of local justice in Uganda make
the case that the Acholi have a rich traditional justice system premised on
principles of apology and forgiveness. Based on these reconciliatory
components, it is argued that local justice mechanisms hold more promise in
promoting societal restoration than do retributive forms of justice meted out
through formal prosecutions.
Acholi communal constructions of accountability, punishment, and
reconciliation are administered through rituals. Below are some of the known
rituals practiced by the Acholi:46
(a) Nyono tonggweno (stepping on the egg)—a welcoming ceremony that is
performed for a family member that has been absent for an extended
period of time.
(b) Lwoko pig wang (washing away tears)—performed when somebody that
was thought to have died returns home.

Baines 2007, 101.
Branch 2007, 185.
45 Ervin Staub, “Justice, Healing, and Reconciliation: How the People’s Courts in Rwanda Can
Promote Them,” Peace and Conflict: Journal of Peace Psychology 10, no. 1 (2004): 27.
46 Acirokop 2010, 276.
43
44
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(c) Moyo kom (cleansing the body)—performed to remove cen (evil spirits),
which are believed to produce health complications and other
misfortunes, from the body.
(d) Gomo tong (bending of the spear)—a ceremony performed to promote
regional reconciliation.
In addressing crimes committed during the conflict in northern Uganda,
the most commonly cited Acholi ritual has been mato oput (drinking the bitter
root). Traditionally, mato oput was conducted in response to a killing, whether
deliberate or accidental. Community elders would engage in shuttle diplomacy
between the perpetrator’s clan and that of the victim’s. As neutral arbitrators to
the conflict, elders would negotiate appropriate terms of compensation, which
the offending clan would be responsible for paying to the victim’s clan. The
apex of the ceremony occurs when both parties to the conflict drink from the
oput root, symbolizing “that both clans are willing and able to swallow
bitterness between them.”47 Although a viable alternative to conventional
modes of justice, rituals such as mato oput also present concerns—the substance
of which are covered in the next subsections.
LOGISTICAL SHORTCOMINGS
Mato oput has traditionally been used to resolve occasional homicides, but
nothing on the scale of the mass killings that have defined the conflict in
northern Uganda. Therefore, some question the practicality of a ritual as
elaborate as mato oput in addressing the hundreds of thousands of murders that
have taken place. These logistical concerns also feed into questions of who will
be leading these ceremonies and whether training will be provided to assure
some level of consistency in how the rituals are conducted. Not only is there a
shortage of elders who can officiate mato oput rituals, but traditional networks
have also been left in a state of disarray as a result of the conflict. As Prudence
Acirokop relates, “Life in the camps has diminished the status of traditional
leaders, and war, displacement, poor living conditions and poverty have
reduced the extent of traditional practices.”48
CORRUPTION, EXTORTION, AND PATRIARCHY
Exposing the potential vulnerabilities to corruption and extortion in ritual
ceremonies, the story of Alice, a former LRA member abducted as a child, is
instructive: “Since 2004, [Alice] has consulted a number of traditional healers
and spirit mediums (ajwaka, in the singular), with each visit costing between $5

47
48

Baines 2007, 104.
Acirokop 2010, 276.
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and $70 USD, a considerable cost to Alice and her small family.”49 Such fees are
especially exorbitant considering that an estimated 95 percent of the Acholi
population lives in extreme poverty. As Alice’s case serves to illustrate, elders
and spirit mediums are not immune from corruption. In fact, since the war,
extreme poverty has not only affected the peasantry but also chiefs and other
community leaders. In order to meet their basic needs, many have thus resorted
to taking advantage of their high ranking through extortion. There are also
concerns that women and children, two of the most adversely affected societal
groups, have been largely left out of the arbitration process. This has fueled
criticism that traditional customs are regressive and seek to reify a patriarchal
societal structure. This is not only apparent in the lack of female representation
in decision-making bodies, but also in the scope of the crimes considered
worthy of adjudication. For example, while mato oput provides accountability
for killings, what of other crimes such as rape? These and other sexually related
crimes are left unaddressed to the detriment of young girls and women, who
account for the majority of victims in these crimes.
JUSTICE TO THE EXCLUSION OF OTHERS
A major strength and weakness of the local judicial approach lies precisely in
the fact that it is local. The implication that there is some ownership to the
judicial process is a positive exception in a conflict where the Acholi population
can claim little control over any developments (i.e., the peace process,
reintegration packages, military strategy, etc.). However, local also means not
regional, national, or international. This is problematic given that other regional
ethnic groups, such as the Madi, Langi, and Itesot, have fallen victim to the
LRA. Moreover, at the national level ordinary Ugandans have suffered from an
inflated military budget that could have been used to bolster education,
healthcare, infrastructure, or other social services. Lastly, especially after
Operation Iron Fist, the LRA is no longer confined to one area. Kony and his
troops have morphed into a nomadic rebel movement, roaming the DRC, CAR,
and southern Sudan—and leaving in their path scores of victims and
perpetrators. Local rituals cannot address issues of accountability or promote
reconciliation outside their borders, which is problematic in a conflict that
knows no borders. Furthermore, it seems highly doubtful that local judicial
mechanisms would apply to UPDF forces. Thus, the local justice approach, like
the ICC decision not to prosecute UPDF crimes, ignores one of the root causes
of the conflict.

49

Baines 2007, 93.
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Recommendations
In theory, relativism versus universalism—like local versus international and
restorative justice versus retributive justice—encapsulates polar opposites.
These oft-touted intractable dichotomies are presented through an either/or
lens—either a practice conforms to the universalist/international/retributive
nomenclature or it is alternatively relativist/local/restorative in nature. These
fixed categories amount to epistemological positivism, obfuscating nuanced
philosophical underpinnings and the potential for one end of the spectrum to
compensate for the weaknesses found at the other end of the spectrum. In
deciding the appropriate level of intervention in post-conflict societies,
therefore, one should be guided by two overriding considerations. First,
individually, local and international justice approaches are unsatisfactory:
Indeed, both the ICC intervention and the traditional
reconciliation agenda suffer from the same flaw; each claims
incontestable legitimacy for its own ideal of justice—one by
invoking a universal language of human rights and crimes
against humanity, the other by invoking the particular
language of custom—and attempts to impose that ideal upon
all Acholi.50
Second, while local and international approaches may be unsatisfactory in
isolation, together they are complementary and can serve to mitigate the
shortcomings of the other. This, in turn, “might involve adapting aspects of
local justice that meet international standards, but will also require that
international strategies be transformed to fit local sociocultural and economic
realities.”51 In practice, bridging local and international approaches will take
the form of a hybrid model, such as the tripartite judicial system that was
instituted in Rwanda. A pioneer in the realm of hybrid transitional justice
models, “[t]he gacaca shows that it is feasible to create hybrid mechanisms that
combine rituals with formal judicial features.”52 The following subsections
outline a hybrid transitional justice framework that is geared towards
addressing the idiosyncratic justice and reconciliation challenges posed by the
conflict in northern Uganda.

Branch 2007, 193.
Baines 2007, 114.
52 Tim Allen, “Ritual (Ab)use? Problems with Traditional Justice in Northern Uganda,” in Courting
Conflict? in Justice, Peace and the ICC in Africa, ed. Nicholas Waddell and Phil Clark (London: The
Royal African Society, 2008), 51.
50
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THE METHODOLOGICAL BUFFET
While strands of commonalities may transcend different conflicts, no two
conflicts are identical and, therefore, responses demand customized
frameworks. However, states do not necessarily have to reinvent the wheel in
devising approaches best suited to advancing accountability and
reconciliation.53 The South African Truth and Reconciliation Commission, cited
as perhaps the most successful truth commission thus far in striking a balance
between justice and reconciliation, borrowed heavily from the strategies offered
by previous truth commissions and, concomitantly, learned from the failures of
those commissions as well. It follows that historical precedents set by postconflict societies that have implemented various transitional justice
mechanisms can help emerging democracies coming out of protracted conflict
by offering a menu of options on best practices. Another methodological
concern that should be taken into account is timing. Especially in hybrid
models where mixing polarized variables (i.e., retributive and restorative
components) is inherent in their functioning, sequencing becomes necessary to
avoid a logistical roadblock. Such was the case in Ethiopia where truth-telling
and criminal prosecutions were lumped into one process and, consequently,
became a logistical nightmare.54 In the case of Uganda, it would behoove
practitioners to implement a truth commission first and then use the
information acquired to launch prosecutions, a model that was introduced by
Argentina’s National Commission on the Disappeared (CONADEP).
LOCAL COMMUNITY-LEVEL INTERVENTION
Traditional justice rituals should be applied, as was the case in Rwanda, to
address lesser crimes. Perpetrators of rampant crimes against humanity and
war crimes, however, should be dealt with in the ICC. More importantly, the
local approach should focus on promoting sentient reconciliation through
rituals that help reintegrate former combatants into society. This includes, for
example, cleansing rituals that could offset the stigmatization often felt by
former LRA combatants upon reentry into society and eventually lead to
societal trust and cohesion. Also, given that Western psychological practices are
not relevant or widely applied in many post-conflict settings,55 traditional rites
could prove useful in providing psychological support to survivors. Such a
support system would assist in countering the retraumatization often induced
through truth-telling. As preceding sections made clear, there are a number of

According to Priscilla Hayner, “There is much to be learned from past exercises that might
improve the models of the future.” See Hayner 2002, 8.
54 Ibid., 20.
55 In Sierra Leone, for example, there is only one psychologist in the entire country. See Ibid., 146.
53
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concerns associated with the “Acholi way.” However, there is much to salvage
from local transitional justice mechanisms. In northern Uganda, practitioners
should take advantage of this special ingredient at their disposal.
NATIONAL-LEVEL INTERVENTION
At the national level, the Ugandan government should set up a truth
commission to oversee the creation of an official history of the socioeconomic
and political causes that led to the war, provide a forum for truth-telling
accessible to Ugandans affected by the conflict, recommend reforms targeting
governmental and military institutions, and wherever possible provide
reparations to victims. The establishment of a truth commission might also
constitute the best means for dealing with complex political perpetrators.
According to Erin Baines,
If such a body were created in northern Uganda, it could have
in its mandate a specific committee for complex political
victims, which not only discusses their role as perpetrators, but
explores the circumstances which led to the commission of
such crimes, and would thus usher the county into a public
discussion on the wider forms of structural and overt violence
that led their children to kill, abduct and enslave other
children.56
Uganda is no stranger to truth-telling bodies. In 1973 and 1986, the
Ugandan government established truth commissions to oversee allegations of
state abuse. However, both commissions were wrought with problems and
lacked teeth. These past failures, coupled with the historical precedent of best
practices passed down from other post-conflict transitional states, are
instructive in creating a truth commission. The following guidelines should be
taken into account when devising such a commission in northern Uganda:
(1) A broad mandate. Ideally, the language in the mandate establishing a
truth commission in northern Uganda should be both broad and
malleable. Nonrestrictive language in mandates significantly reduces
red tape, allowing truth commissioners to explore different types of
crimes committed. This practice is exemplified by El Salvador, where
the ambiguous language in the commission’s mandate did not restrict
investigations to cases of disappearance, such as had been the case in
Argentina, Chile, and Uruguay. In northern Uganda, where sexually
based violence has been well documented, it is imperative that all
crimes be investigated.

56

Baines 2009, 186.
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(2) Conditional amnesty. Instead of issuing a blanket amnesty, which is
often interpreted by victims as sanctioning impunity, a northern
Uganda truth commission should award amnesty based on admissions
of truth. This practice can best be illustrated by turning to South Africa,
whose truth and reconciliation commission has been the only one thus
far given amnesty-granting powers. In South Africa, amnesty was
granted on an individual basis and to those who exposed the truth
about past crimes that were politically motivated57. In northern
Uganda, this could be useful in crafting an accurate historical record.
(3) Naming perpetrators. Apart from a few exceptions (i.e., El Salvador,
Chad, and South Africa), most truth commissions have not named
perpetrators in the course of drafting final reports. In the interests of
ensuring a transparent process and producing a thorough historical
record, however, the truth commission in northern Uganda should opt
to name perpetrators.
(4) Address the role of international actors. It is worth noting that the conflict
in northern Uganda did not occur in a vacuum. As was detailed in
previous sections, the conflict cannot be confined to a single region, as
both the Ugandan government and the LRA have benefited from the
support of external actors in carrying out atrocities. The role of
international actors should, therefore, be investigated and included in
the final report.
(5) Recommendations. Perhaps most importantly, a northern Uganda truth
commission should offer recommendations for institutional reforms
and reparations packages. These recommendations should be based on
the commission’s findings. Moreover, the truth commission should
submit any incriminating documents that could be used for
prosecution against those perpetrators that were not granted amnesty.
International-Level Intervention
Although the ICC has been met with fierce opposition by many traditional and
religious leaders in northern Uganda, there is a case to be made for ICC
participation in the adjudication of justice. To begin with, many question the
Ugandan judiciary’s impartiality and independence when it comes to carrying
out trials involving the UPDF. Collusion between the executive and judicial
branches could seriously jeopardize accountability measures. The ICC’s role,
thus, should include conducting investigations and prosecutions on the most
serious crimes committed by both parties to the conflict, the LRA and UPDF.
Currently, the ICC has only focused on LRA crimes. This, as discussed in
previous sections, fails to address the nuances of this conflict and leaves many
57
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atrocities unaccounted for. The ICC should not risk tarnishing its credibility as
an impartial third party by accepting the Ugandan government’s request to
recuse itself from obligations under international law. The ICC, while
imperfect, represents the global community’s commitment to combating
impunity. No longer is a crime committed against an Acholi an offense to a
single individual or community, but to humanity as a whole.
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Clarifying Material Support to
Terrorists: The Humanitarian Project
Litigation and the U.S. Tamil
Diaspora
Holly Chapin

The United States has a history of responding to major terrorist attacks by
amplifying and expanding its laws to fight terrorism more broadly. In 1996, for
example, Congress passed a comprehensive anti-terrorism legislative package
known as the Antiterrorism and Effective Death Penalty Act (AEDPA) in
response to the 1993 World Trade Center bombing, the 1995 Riyadh bombing,
and the 1995 Oklahoma City bombing.1 One law within the AEDPA was 18
U.S.C. § 2339B, a law commonly known as the “material support statute.”2
Section 2339B criminalizes providing certain categories of assistance, regardless
of whether the assistance is for peaceful or nefarious activities, to any group the
Secretary of State designates as a foreign terrorist organization (FTO). The
penalty for violating the statute can be a fine, imprisonment of no more than 15
years, or, if death results from the support, a life sentence.
Although this statute had significant constitutional implications,
mainly in regard to First Amendment freedoms of speech and association, the
statute received little academic or judicial attention prior to September 11, 2001.
Because few people were ever charged with violating § 2339B prior to 2001,3
Norman Abrams, Anti-Terrorism and Criminal Enforcement, abr. Ed., 3rd ed. (New York: West Law
School, 2008), 6–21. The Islamic Movement for Change claimed responsibility for the bombing at
the U.S military building in Riyadh, Saudi Arabia that killed six people. Individuals who received
training from Al-Qaeda carried out the 1993 World Trade Center bombing. Timothy McVeigh was
executed for his involvement in the Oklahoma City bombing.
2 Note that there are two “material support statutes,” 18 U.S.C. § 2339A and 18 U.S.C. § 2339B, but
this article and analysis will only focus on the latter.
3 Tom Stacey, “The ‘Material Support’ Offense: The Use of Strict Liability in the War on Terror,”
Kan. J.L. & Pub. Pol’y 14 (2005): 461, 463 (stating that § 2339B was rarely used prior to September 11).
1
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commentators and advocates were mostly unconcerned with the statute’s
implications.4 After 9/11, the United States maintained its tradition of
amplifying its terrorism laws, this time not only by enacting new laws,5 but also
by more aggressively executing existing laws. Section 2339B became the most
frequently cited terrorism statute in the government’s “war on terror”
prosecutions.6 One study conducted in 2009 shows that 74 percent of all
defendants charged with a terrorism offense since 2001 were charged with
illegally providing material support to an FTO in violation of § 2339B.7
Many advocates and humanitarians are greatly concerned by the
statute’s provisions and the frequency with which the Department of Justice
pursues prosecutions under § 2339B.8 Section 2339B criminalizes humanitarian
efforts and contributions if these have any affiliation with an FTO.9 In other
words, a person can be charged with terrorism without actually contributing to
specific acts of terrorism. This is not a theoretical danger. Section 2339B, for
example, has had specific and harmful effects on the Tamil Diaspora’s efforts to
aid Tamil civilians living in Sri Lanka.
When the Secretary of State designated the Liberation Tigers of Tamil
Eelam (LTTE, or Tamil Tigers) as an FTO in 1997, it became a federal crime to
provide food, clothing, educational materials, or social services to Tamil
civilians through LTTE mechanisms.10 In 1998, five organizations and one U.S.
citizen who had previously supported the LTTE’s humanitarian and political
activities ceased providing support, and they filed a lawsuit challenging the
material support statute’s constitutionality. This suit evolved into the landmark
case Holder v. Humanitarian Law Project.11 The suit finally concluded in June 2010
with the U.S. Supreme Court upholding many of § 2339B’s prohibitions. The
Court reasoned that because money is fungible, any contribution to an FTO,
regardless of intent, makes resources available for terrorist acts.12 This ruling
negatively affects the Tamil Diaspora today.
As interpreted by the U.S. Supreme Court in Humanitarian Law Project,
the material support statute chills assistance to Tamil refugees and victims of
the civil war because it fuels fears that humanitarians may be prosecuted for
unwittingly helping a group designated as terrorists. Even though the LTTE

But see Humanitarian Law Project v. Reno, 9 F. Supp. 2d 1176 (C.D. Cal. 1998).
Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (USA PATRIOT Act), Pub. L. No. 107–56.
6 Stacey 2005, 461, 463.
7 Richard B. Zabel and James J. Benjamin, Jr., “In Pursuit of Justice: Prosecuting Terrorism Cases in
the Federal Courts: 2009 Update and Recent Developments,” 6, 12, accessed November 17, 2010.
Human Rights First. http:www.humanrightsfirst.org/us_law/prosecute.
8 E.g., Ibid.
9 See discussion of § 2339B’s definition below.
10 62 Fed. Reg. 52,648–51 (Oct. 8, 1997).
11 130 S. Ct. 2705 (2010). The litigation began with Humanitarian Law Project, 9 F. Supp. 1176.
12 Holder v. Humanitarian Law Project. 130 S. Ct. 2705, 2725–26 (2010).
4
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was militarily defeated in May 2009, the group still carries the FTO designation.
This designation and widespread rhetoric in the media that attaches suspicions
to Tamils have ramifications for the Tamil community worldwide. Media
reports overwhelmingly depict the Tamils who have fled Sri Lanka as potential
terrorists, “guilty until proven innocent.”13 The rhetoric has produced a
backlash within countries with well-established Tamil populations. Legislators
in Canada, for example, have proposed developing “anti-smuggling” laws that
some see as an effort to prevent Tamils from seeking refuge in their country.14
This article provides a detailed analysis of the legal issues raised in
Humanitarian Law Project in order to give insight into the challenges of
advocating on behalf of the Sri Lankan Tamils and other similarly situated
groups. The article proceeds by first presenting the rationale behind and
development of § 2339B, and then turns to the specific challenges that the
plaintiffs in Humanitarian Law Project raised against the statute. The article
concludes by analyzing whether Humanitarian Law Project comports with
Congress’s declared intent to prevent terrorism.
THE HISTORY OF 18 U.S.C. § 2339B
Eighteen U.S.C. § 2339B was enacted as part of the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA).15 The AEDPA was a novel way for the
United States to approach terrorism because it focused on preventing violent
acts before they were completed.16 Previously, most terrorism laws approached
violent acts from a traditional criminal law perspective by punishing criminals
after they had committed crimes.17 After the first World Trade Center bombing
in 1993 and the Oklahoma City bombing in 1995, Congress determined that
new legislation should focus on terrorism prevention rather than punishment.18
Congress attempted to enact an effective preventive material support
statute two years prior to the AEDPA. In the Violent Crime Control and Law

Haseena Manek, “Jails Await Refugees,” Ryerson Free Press, Oct. 15, 2010, accessed November 17,
2010http://ryersonfreepress.ca/site/archives/date/2010/10.
14 David Koch, "Rights of Refugees Threatened by Anti-Smuggling Legislation." The Media Co-Op,
November 18, 2010, http://www.mediacoop.ca/story/rights-refugees-threatened-anti-smugglinglegislation-critics/5176.
15 Antiterrorism and Effective Death Penalty Act of 1996 § 303, “Prohibition of Terrorist
Fundraising” P.L. 104–132, Title III, Subtitle A, § 303(a), 110 Stat. 1250 (codified as 18 U.S.C. §
2339B).
16 Abrams 2008, 8; Andrew Peterson, “Addressing Tomorrow’s Terrorists,” J. Nat’l Security L. &
Pol’y 2 (2008): 297, 299–304 (describing the U.S. Department of Justice’s use of the material support
statutes as preventative measures to combat terrorism).
17 Matthew Waxman, “Administrative Detention: The Integration of Strategy and Legal Process,”
Brookings, July 24, 2008, accessed November 17, 2010,
http://www.brookings.edu/papers/2008/0724_detention_waxman.aspx.
18 AEDPA Congressional Record.
13
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Enforcement Act of 1994,19 Congress enacted 18 U.S.C. § 2339A, which
prohibited providing specific acts of support to individual acts of terror. The
statute reads:
Whoever provides material support or resources or conceals or
disguises the nature, location, source, or ownership of material
support or resources, knowing or intending that they are to be
used in preparation for, or in carrying out, a violation of
[various criminal statutes] . . . shall be fined . . . imprisoned . . .
or both.
Critics of § 2339A almost immediately attacked the statute for not going
far enough to effectively prevent terrorism. Section 2339A only criminalizes
donations and support if the provider specifically intends these donations to
assist in known criminal acts.20 If a donor contributes to a terrorist organization
without specifically knowing the donation would be used for criminal activity,
the donors’ contributions are legal. This is further complicated when
organizations are “bifarious,” that is, they simultaneously provide civil services
and employ violent tactics.21 Donors may wish to contribute to the bifarious
organization’s legal aims, such as running an orphanage, while rejecting the
organization’s illegal or violent activities. Under § 2339A, it is completely legal
to support the organization’s civil services. Yet the donor has no control over
how the organization eventually uses the donation, and funds given for
charitable causes may be diverted. Critics feared that § 2339A creates an
economic loophole through which terrorist organizations could lawfully
receive support, which could be used in turn for either lawful or unlawful
activities.22
Congress intended § 2339B to close this economic loophole, explicitly
stating, “Foreign organizations that engage in terrorist activity are so tainted by
their criminal conduct that any contribution to such an organization facilitates
that conduct.”23 Thus, by criminalizing any and all donations to foreign
terrorist organizations regardless of whether they were intended for
humanitarian or criminal purposes, Section 2339B was designed to cast a wider
net than the previous statute.24 The text of § 2339B originally read:

Pub. L. No. 103-322, § 120005(a), 108 Stat. 1796, 2022 (1994).
David H. Pendle, “Charity of the Heart and Sword: The Material Support Offense and Personnel
Guilt,” Seattle University Law Review 30 (2007): 793–803.
21 The term “bifarious” is not a technical legal term, but it has been used in cases that challenge §
2339B on First Amendment grounds. See, e.g., United States v. Marzook, 383 F. Supp. 2d 1056 (N.D.
Ill. 2005).
22 Pendle 2007, 783.
23 AEDPA § 303, Notes: Findings and Purpose, 3(7)(a).
24 Jeff Breinholt, “Resolved or Is It? The First Amendment and Giving Money to Terrorists,”
American University Law Review 57 (2008): 129.
19
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Whoever, within the United States or subject to the jurisdiction
of the United States, knowingly provides material support or
resources to a foreign terrorist organization, or attempts or
conspires to do so, shall be fined under this title or imprisoned
not more than 10 years, or both.
The statute specified that the following were criminal contributions:
[C]urrency or other financial securities, financial services,
lodging, training, safehouses, false documentation or
identification, communications equipment, facilities, weapons,
lethal substances, explosives, personnel, transportation, and
other physical assets, except medicine or religious materials.25
Persons subject to U.S. jurisdiction are prohibited from providing any
of these items to any group the Secretary of State designates as an FTO.26 The
procedures for FTO designation are found under 8 U.S.C. § 1189, which grants
the U.S. Secretary of State the authority to designate which organizations are
FTOs.27 The Secretary of State makes this determination based on three criteria:
whether 1) the organization is foreign; 2) the organization engages in terrorist
activity; and 3) and the terrorist activity of the organization threatens U.S.
nationals or national security.28 The Secretary of State is afforded a high level of
deference in these determinations, as there are “no specific levels of proof or
evidentiary requirements” for the Secretary’s designation.29 The FTO
designation is effective upon publication in the Federal Register,30 and the FTO
has 30 days from publication to challenge its designation by filing an action in
the United States Court of Appeals for the District of Columbia.31
The public has access to which organizations are FTOs through the
Federal Register and the Department of State website.32 Still, § 2339B has raised
a number of practical concerns regarding how one “knowingly” provides
material support to an FTO. For example, must a person consult the State
Department website every time she makes a charitable contribution for fear that
organization is an FTO? Does a person making donations for humanitarian aid
have to know of the organization’s violent activities? If an FTO collects

18 U.S.C. § 2339B(g)(4) (1996).
18 U.S.C. § 2339B(a).
27 For information on the activities and composition of designated FTOs, see Audrey K. Cronin,
“Foreign Terrorist Organizations” (CRS 2004), http://www.fas.org/irp/crs/RL32223.pdf.
28 8 U.S.C. § 1189(a)(1).
29 Peterson 2008, 321.
30 8 U.S.C. § 1189(a)(2)(B).
31 8 U.S.C. § 1189(b)(1).
32 http://www.state.gov/s/ct/rls/other/des/123085.htm.
25
26

Fall 2011

73

Journal of International Service

donations under a different name, can a person still violate § 2338B by giving to
this front? Is it constitutional to criminalize charitable giving?
These questions are among the many that § 2339B raises, as the statute
has very clear serious implications for the right to associate and the right to
reasonable notice of prohibited activity.33 Very soon after the statute’s
enactment, several charitable organizations and U.S. citizens who regularly
donated to foreign groups recognized these implications, and they
preemptively challenged the statute’s constitutionality before they could be
prosecuted for violating the statute. Below are the facts and history behind the
Supreme Court’s decision in Holder v. Humanitarian Law Project, where plaintiffs
challenged § 2339B’s prohibitions on providing support to civilians in need.
THE HUMANITARIAN LAW PROJECT34 LITIGATION
Effective October 8, 1997, Secretary of State Madeline Albright designated 30
organizations as FTOs pursuant to her authority under the AEDPA.35 Among
the newly designated FTOs was the LTTE.36 A U.S. citizen and five
organizations that regularly contributed to the LTTE were forced to cease their
support or risk prosecution under § 2339B. Wishing to support only the FTO’s
peaceful activities without prosecution, they filed a lawsuit challenging §
2339B’s constitutionality and sought “injunctive relief” to continue their
support.37 To fully appreciate the legal challenges they presented, it is
important to note the bifarious nature of the LTTE, as well as the types of
contributions the plaintiffs were making.
The LTTE was founded in 1976, and before its military defeat in May
2009, it sought self-determination for the residents of the Northern and Eastern
provinces of Sri Lanka (Tamil Eelam).38 Tamils comprise a minority ethnic
group in Sri Lanka, and they have been politically marginalized by the
Sinhalese majority since Sri Lanka gained independence in 1948. In the LTTE’s
pursuit to create an independent Tamil state, they assumed the dual role of
militants waging war against the Sinhalese and de facto government for the
Tamil Eelam. To fulfill these roles, the LTTE engaged in a range of activities,
such as providing social services to displaced Tamils and seizing military

See generally U.S. Const. amends. I & V.
The named plaintiff, the Humanitarian Law Project, was a California-based nonprofit
organization that sought to support the PKK, a designated FTO and subject of the lawsuit. This
article will primarily focus on the other FTO involved in the lawsuit, the LTTE.
35 62 Fed. Reg. 52,649–51 (Oct. 8, 1997).
36 62 Fed. Reg. 52,650 (Oct. 8, 1997).
37 Humanitarian Law Project v. U.S. Dep’t of Justice, 352 F.3d 382, 385 (9th Cir. 2003).
38 Brendan O’Duffy, “LTTE: Majoritarianism, Self-Determination, and Military-to-Political
Transition in Sri Lanka,” in Terror, Insurgency, and the State, ed. Marianne Heiberg et al.
(Philadelphia: University of Pennsylvania Press, 2007), 256–287.
33
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control over parts of Sri Lanka, which resulted in heavy civilian casualties.39
Among their civil efforts, the LTTE administered a chain of orphanages, such as
the Chensoilai and Kantharupan Orphanages, and it helped develop Tamil
Eelam’s economy though the Eelam Economic Development Organization.40
Among its violent tactics, the LTTE is credited for inventing the “suicide vest,”
deploying female suicide bombers, and recruiting child soldiers.41 The LTTE
earned the reputation as “undoubtedly one of the most organized, effective and
brutal terrorist groups in the world.”42
Although the LTTE was surely a violent organization, the plaintiffs in
the Humanitarian Law Project litigation wished only to support the LTTE in its
political and humanitarian efforts. The six plaintiffs supporting the LTTE’s
nonviolent activities were Dr. Nagalingam Jeyualingam, a Tamil naturalized
U.S. citizen born in Sri Lanka; the organization Illankai Tamil Sangam
(“Sangam”), a New Jersey–based nonprofit association of Tamils living in the
United States;43 and four other organizations44 that advocated for Tamil rights.
Plaintiff Dr. Jeyualingam and his family fled Sri Lanka as refugees in 1983, and
at the time the lawsuit was filed he believed that the LTTE played “a crucial
role in providing humanitarian aid, social services, and economic development
to the Tamils in Sri Lanka.”45 Had it not been for the enactment of § 2339B, he
would have continued making monetary and material donations to the Tamil
Eelam Economic Development Organization, the Tamil Eelam Education
Secretariat, and to the LTTE’s political advocacy work.46 He also wished to pay
the LTTE’s legal fees as they challenged their FTO designation in U.S. federal
courts.47
Plaintiff Sangam likewise would have continued its support had it not
been for § 2339B. Sangam sought to promote the knowledge of Tamil language
and culture, especially among Tamils in the New York metropolitan area, as
well as provide basic necessities to Tamils living in Sri Lanka. Sangam
especially wished to provide the LTTE-administered Chensoilai and
Kantharupan Orphanages with food, clothing, and educational materials.48
Humanitarian Law Project v. U.S. Dep’t of Justice, 352 F.3d 382, 385 (9th Cir. 2003); Partha S. Ghosh,
Ethnicity vs. Nationalism: The Devolution Discourse in Sri Lanka (Thousand Oaks, CA: Sage, 2003).
40 2001 WL 36105333 at *5 (C.D. Cal.).
41 Kate Pickert, “A Brief History of the Tamil Tigers,” Time, Jan. 4, 2009,
http://www.time.com/time/world/article/0,8599,1869501,00.html.
42 Ibid.
43 http://www.sangam.org/about/.
44 These organizations were the Tamils of Northern California, the World Tamil Coordinating
Committee, the Federation of Tamil Sangams of North America, and the Tamil Welfare and Human
Rights Committee.
45 2001 WL 36105333 at *6 (C.D. Cal).
46 Ibid.
47 People’s Mojahedin Org. of Iran v. U.S. Dep’t of State, 182 F.3d 17 (D.C. Cir. 1999), cert. denied 529
U.S. 1104 (2000).
48 2001 WL 36105333 at *6 (C.D. Cal).
39
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Providing food to children and engaging in political advocacy are not
inherently dangerous or criminal activities. But Congress reasoned that “money
is fungible” and “giving support intended to aid an organization’s peaceful
activities frees up resources that can be used for terrorist acts.”49 Congress thus
transformed charitable giving into a federal crime. The plaintiffs challenged §
2339B’s constitutionality on four main grounds: First, that the statute violated
the First Amendment freedom of association; second, that the statute violated
Fifth Amendment due process because it did not require prosecutors to prove
defendants’ personal guilt; third, that the definition of “material support” was
unconstitutionally overbroad in violation of the First Amendment; and finally
that the definition of “material support” was unconstitutionally vague in
violation of the Fifth Amendment.
The Humanitarian Law Project litigation was extremely complex and
took over 12 years to resolve. The following sections summarize the legal
arguments presented by the plaintiffs.
Argument 1: Lack of specific intent violates First Amendment freedom of association.
The Supreme Court has long upheld the First Amendment right to
associate with bifarious organizations. The Court stated in Scales v. United States
that a “blanket prohibition of association with a group having both legal and
illegal aims . . . [would pose] a real danger that legitimate political expression or
association would be impaired.”50 Because the plaintiffs supported the LTTE’s
lawful and nonviolent activities, they argued that § 2339B would punish them
merely for associating with the LTTE. In order for the government to impose
criminal liability, the plaintiffs argued, prosecutors must demonstrate that their
contributions specifically intended to further the LTTE’s illegal activities.51
Both the District Court and the Ninth Circuit disagreed with the
plaintiff’s argument.52 According to the courts, § 2339B does not criminalize
mere association,53 and the plaintiffs were free in fact to associate with the
LTTE, express their ideas, and advocate on the LTTE’s behalf. 54 The courts’
position was that § 2339B does not prohibit wholesale association, but only
limits the types of association that are permissible.55 One commentator
Humanitarian Law Project v. Reno, 205 F.3d 1130, 1136 (9th Cir. 2000).
Scales v. United States, 367 U.S. 203, 229 (1961) (quoted in United States v. Hammoud, 381 F. 3d 316,
328 (4th Cir. 2004)). Buckley v. Valeo, 424 U.S. 1, 25 (1976) distinguishes this assertion, holding that
association and political advocacy rights are not absolute.
51 Humanitarian Law Project v. Reno, 9 F. Supp. 1176, 1190 (C.D. Cal. 1998).
52 Ibid. at 1189–90.
53 Ibid. at 1191–92; United States v. Lindh, 212 F. Supp. 2d 541, 569 (E.D. Va. 2002) (holding that §
2339B did not criminalize mere association, and that Lindh’s active participation in FTO’s activities
was beyond protected association).
54 Humanitarian Law Project, 9 F. Supp. at 1192 (C.D. Cal. 1998).
55 Ibid.; Breinholt 2008, 1277.
49
50
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compared this type of expressive limitation to laws regarding the President of
the United States: a person is free to verbally disagree with the President, but it
is unlawful to threaten the President’s life.56 So although the plaintiffs may
participate in lawful political advocacy, the AEDPA prohibits the act of giving
material support, elaborating that “there is no constitutional right to facilitate
terrorism by giving terrorists the weapons and explosives with which to carry
out their grisly missions.”57
Argument 2: Lack of specific intent violates the Fifth Amendment due process clause.
The plaintiffs claimed that § 2339B violates the Fifth Amendment by
criminalizing their support without requiring proof that the support would
further criminal activity.58 The case law on the Fifth Amendment states that a
person cannot be criminally liable unless she specifically intends to further
unlawful activity. Therefore, absent a personal guilt requirement, the statute is
presumably unconstitutional.59
The courts again disagreed with the plaintiffs’ position. Although the
Court of Appeals for the Ninth Circuit began by acknowledging “that 18 U.S.C.
§ 2339B, by not requiring proof of personal guilt, raises serious Fifth
Amendment due process concerns,”60 the Court of Appeals held that § 2339B is
still constitutional because it requires “knowledge of the organization’s
designation or knowledge of the unlawful activities that caused it to be
designated.”61 Because the plaintiffs were able to know about the LTTE’s
designation, the court reasoned, the plaintiffs would know that any support
might facilitate criminal activity. Although this reasoning stretches the meaning
of the knowledge requirement, it was recently upheld by the Supreme Court, as
discussed below.
Argument 3: The definition of “material support” is unconstitutionally overbroad in
violation of the First Amendment.
“Overbreadth” occurs when a statute has a chilling effect on First
Amendment–protected expression.62 The Supreme Court held in Virginia v.
Hicks that a statute is overbroad if it “punishes a substantial amount of
protected free speech, judged in relation to the statute’s plainly legitimate
Breinholt 2008, 1277.
Humanitarian Law Project, 205 F. 3d. at 1133; Paul Rosenzweig, “Teaching a Terrorist How to Build
a Bomb Is Not Free Speech,” in Patriot Debates, ed. Stewart A. Baker and John Kavanagh (Chicago:
American Bar Association, 2005).
58 Humanitarian Law Project v. U.S. Dep’t of Justice, 352 F.3d 382, 394 (9th Cir. 2003).
59 Ibid.
60 Ibid. at 385.
61 Ibid.
62 United States v. Awan, 459 F. Supp. 2d 167, 180–81 (E.D.N.Y. 2006).
56
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sweep.”63 To succeed in an overbreadth challenge, it is not enough for a
plaintiff to show that some First Amendment protection is affected; the
infringement must be substantial.64
On this issue, the Ninth Circuit held that part of § 2339B was
unconstitutionally overbroad in that it “blurs the line between protected
expression and unprotected conduct.”65 For example, the statute as originally
enacted suggested that political advocacy, which is clearly protected speech,
might be considered as unlawfully supplying personnel to an FTO. Congress
was required, therefore, to amend § 2339B and more specifically define certain
terms66 to draw clearer lines between protected and criminal activity.
Argument 4: The definition of “material support” is unconstitutionally vague in
violation of the Fifth Amendment.
The Supreme Court explained in Grayned v. City of Rockford67 that
statutes are unconstitutionally vague if they do not clearly define what they
prohibit68 because they would fail to provide adequate notice of criminal
activity.69 The test for vagueness is whether an ordinary person of common
intelligence would know from the statute’s language what is required.70
Vagueness has been the plaintiffs’ most successful challenge in the
Humanitarian Law Project litigation, but only with respect to a few terms.71 For
example, the plaintiffs argued that the term “personnel” was not sufficiently
clear in § 2339B, failing to provide notice of what personnel activities were
prohibited. The courts agreed, providing examples of how certain lawful
activities might be considered supplying “personnel” to FTOs, such as
advocating, distributing publications, or attending conferences.72
The government agencies involved in the litigation were dissatisfied
with the court’s reasoning on this issue. On appeal, they encouraged the court
to read into the statute a requirement that would provide clarity. To this, the
Ninth Circuit responded “we are not authorized to rewrite the law so it will
Virginia v. Hicks, 539 U.S. 113, 118–19 (2003).
Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973).
65 Humanitarian Law Project v. Reno, 205 F.3d 1130, 1137 (9th Cir. 2000). But see Lindh v. United States,
212 F. Supp. 2d 541, 569 (E.D.N.Y. 2002) (rejecting Lindh’s argument that § 2339B’s definition of
personnel is overbroad because “[t]here is . . . a clear line between First Amendment protected
activity and criminal conduct for which there is no constitutional protection”).
66 Intelligence Reform and Terrorism Prevention Act of 2004, 108 P.L. 458, § 6603, 118 Stat. 3638
(2004).
67 Grayned v. City of Rockford, 408 U.S. 104 (1972).
68 Ibid. at 108.
69 Humanitarian Law Project v. Reno, 9 F. Supp. 2d 1176, 1203 (C.D. Cal. 1998); Andrew E. Goldsmith,
“The Void-for-Vagueness Doctrine in the Supreme Court, Revisited,” American Journal of Criminal
Law 30 (2003): 279.
70 Humanitarian Law Project, 9 F. Supp. 2d at 1201.
71 Ibid. at 1204–05; Humanitarian Law Project v. Reno, 205 F. 3d 1130, 1137–38 (9th Cir. 2000).
72 Humanitarian Law Project, 9 F. Supp. 2d at 1203–04.
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pass constitutional muster.”73 Congress, on the other hand, was the proper
body to amend § 2339B, and it clarified a number of terms to maintain the
statute’s constitutionality.
UNITED STATES SUPREME COURT DECISION
By the time the litigation reached the U.S. Supreme Court in 2010,74 there were
only four terms in § 2339B that the plaintiffs were challenging: “training,”
“expert advice or assistance,” “service,” and “personnel.”75 The plaintiffs
argued that prohibiting support through these terms violated First Amendment
freedoms of speech and association and were unconstitutionally vague.
Although plaintiffs acknowledged “that the Government interest in combating
terrorism is an urgent objective of the highest order,” they argued that the type
of restrictions that Congress proposed were not “necessary to further that
interest.”76
In an opinion issued by Chief Justice John Roberts, the Supreme Court
ruled that § 2339B, as amended, does not violate the plaintiffs’ First or Fifth
Amendment rights.77 The Court stated that the statute was not
unconstitutionally vague because an ordinary person would understand what
types of training, advice, service, and personnel were prohibited. For example,
if the plaintiffs wished to train members of an FTO in “how to use
humanitarian and international law to peacefully resolve disputes,” they would
be prohibited as “[a] person of ordinary intelligence would understand that
instruction on resolving disputes through international law . . . imparts a
specific skill.”78 The Court found that training and advice could be particularly
harmful because an FTO might use the guise of peaceful negotiations “as a
means of buying time to recover from short-term setbacks, lulling opponents
into complacency, and ultimately preparing for renewed attacks.”79 The Court
further noted that the plaintiffs frequently used “training” and “expert advice”
to describe their own activities throughout the litigation, demonstrating that the
plaintiffs understood the common terms to cover their conduct.80
The Court also stated that § 2339B did not violate First Amendment
freedom of speech or association.81 The Court reasoned that Congress has not
banned “pure political speech,” but has instead banned activity that does not
Humanitarian Law Project, 205 F. 3d at 1137–38.
Oral arguments were presented on February 23, 2010 by David D. Cole for the plaintiffs and
Solicitor General Elena Kagan for the defendants.
75 Holder v. Humanitarian Law Project, 130 S. Ct. 2705, 2716 (2010).
76 Ibid. at 2724.
77 Ibid. at 2712.
78 Ibid. at 2720.
79 Ibid. at 2729.
80 Ibid. at 2721.
81 Ibid. at 2722–23.
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always take the form of speech. Where the statute does ban speech, the statute
is narrow enough to ban only speech that is under the direction and control of
an FTO.82 The Court also found that the statute does not criminalize mere
association, because, according to the Court, it is not illegal to belong to an FTO
or to promote its political goals.83 The Court drew a distinction between
membership and providing support, finding that only the latter was prohibited
by the statute.
In its reasoning, the Supreme Court made numerous statements that
reflected not only deference to the political branches on national security issues,
but also consciousness of the anti-terror policies of U.S. allies. For example, the
Court considered how Turkey, a U.S. ally, would react if the plaintiffs
prevailed:
[T]he Republic of Turkey—a fellow member of NATO—is
defending itself against a violent insurgency waged by the
PKK. That nation and our other allies would react sharply to
Americans furnishing material support to foreign groups like
the PKK, and would hardly be mollified by the explanation
that the support was meant only to further those groups’
“legitimate” activities. From Turkey’s perspective, there are
likely no such activities.84
Such statements suggest that the Court is operating in a post-9/11 paradigm
that shows deference to counterterrorism policies over the constitutional claims
made by U.S. citizens and humanitarian organizations.
But the Supreme Court failed to give due consideration to Congress’s
original intent of the AEDPA. As explained above, Congress intended to take a
preventive approach to terrorism, preempting the commission of criminal
activity through the use of law. The Supreme Court’s interpretation of the
material support statute—as prohibiting teaching FTOs how to employ
nonviolent, legal strategies to achieve their ends—is, thus, at odds with
Congress’s preventive intent. Would not assistance and advice in international
legal processes potentially obviate the need to resort to violent acts of
terrorism? And might not the denial of this legal training convince a group that
violence is the only available option? This ruling discourages legal and political
alternatives to bloodshed. By criminalizing the act of teaching and encouraging
violent groups to participate in international legal forums, Humanitarian Law
Project undermines efforts towards the peaceful resolution of conflict.
DEVELOPMENTS AND IMPACT OF HLP
Ibid. at 2723.
Ibid. at 2730.
84 Ibid. at 2726–27.
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With the conclusion of Sri Lanka’s civil war in May 2009, many of the legal
services the plaintiffs wished to provide the LTTE became moot. For example,
the plaintiffs had wished to provide LTTE members with training for how to
present tsunami-related claims to international bodies, as well as promote
negotiations between the LTTE and Sri Lankan government.85 Had the conflict
continued, these forms of legal training and advice would likely have been
barred by the Supreme Court’s decision.
Today, the LTTE remains on the U.S. State Department’s and European
Union’s lists of foreign terrorist organizations,86 keeping alive the fear that
individuals or organizations that supported the militarily defeated group could
one day be prosecuted. The fear may be even greater now as LTTE members are
purported to have gone into hiding. The difficulty of determining who was or
was not an active member tends to throw suspicion on Tamils in general, and
this suspicion may substantially chill humanitarian aid to those in need.
This chilling effect has recently come to light in Canada. Once known
as a country that welcomed refugees, Canada has responded to the Tamils
arriving by boat with suspicion—processing the individuals not as refugees
from a war-torn region, but as potential threats, who must be detained until
cleared of ties to terrorism.87 In a more poignant example, the Canadian
government recently denied release to a Tamil woman, having been held in
immigration custody for seven months, because of the necklace she was
wearing.88 Canadian authorities claimed the woman’s necklace with a pendant
was a unique gift that only Tamil Tigers received on their wedding day. All
other female Tamil immigrants that had arrived with the woman were already
released, but the Immigration and Refugee Board adjudicator agreed to keep
the woman in custody while experts investigated the necklace. The
investigation was expected to last two months, and the distraught woman said
she would rather take her own life and the lives of her two children than return
to Sri Lanka.89 On March 19, 2011, the woman was released, but only after her
lawyer successfully demonstrated that the necklace was a traditional gift from
her husband.90

Ibid. at 2716.
Council Implementing Regulation (EU) No 83/2011 of 31 January 2011, published in the Official
Journal of the European Union.
87 Duncan Campbell, “Sri Lankan Tamil Refugees Spark Racism Row in Canada,” Guardian,
September 7, 2010, http://www.guardian.co.uk/world/2010/sep/07/canada-tamil-refugeesracism-debate.
88 Douglas Quan, “Female Tamil Migrant to Remain in Custody over Tiger-Themed Necklace,” The
Gazette (Montreal Magazine), March 15, 2011.
89 Ibid.
90 “Canadian Court Releases Female Sri Lankan Tamil Migrant Detained for Suspected Links to
LTTE,” ColomboPage, http://www.colombopage.com/archive_11/Mar19_1300477783CH.php.
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CONCLUSION
Painting all Tamil refugees with a terrorism brush overlooks the reality that
countless Tamils were caught—geographically and politically—in the middle of
the conflict between the Sri Lankan government and the LTTE.91 Canada’s wary
reception and the Humanitarian Law Project decision are just two recent
symptoms of the post-9/11 emphasis on counterterrorism and national
security. But counterterror efforts that discourage humanitarians, marginalize
minorities, and foreclose nonviolent legal tactics should be reevaluated,
especially given increased prosecutorial reliance on the controversial material
support statute.

Amnesty International, Sri Lanka: Stop the War on Civilians in Sri Lanka: A Briefing on the
Humanitarian Crisis and Lack of Human Rights Protection (March 2009),
http://www.amnesty.org/en/library/asset/ASA37/004/2009/en/213c3f43-da70-4db4-9c84c8a746c3a88f/asa370042009en.html.
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Hizballah’s Media Strategy:
Creating a “Theater of Terror”
Yelena Osipova

Since its establishment during the Lebanese Civil War, Hizballah has captured
headlines around the world. Initially founded as a Shi’a political militia,
Hizballah has over time broadened its activities by establishing social welfare
programs and increasing its political role. In 1992, for instance, Hizballah
candidates participated in parliamentary elections for the first time, and by
2005 the “party” had become a coalition partner in the government,1 which it
seems to remain at the time of this writing.2 Nonetheless, Hizballah retains its
military capabilities and demonstrates signs of still espousing an Islamist
ideology.3 Within this context, it is interesting to study Hizballah’s use of
media, which plays an important part in its efforts to capture hearts and minds,
maintain its support-base, recruit new members, and to attack and discredit its
enemies. This paper will look at Hizballah’s history and analyze its media
strategy within the context of the larger literature on the terrorists’ use of the
media. It will argue that Hizballah has been largely successful in its mediarelated objectives within Lebanon, as well as internationally, in spreading fear
and attracting support, and gradually consolidating its political status.

Rola El Husseini, “Hezbollah and the Axis of Refusal: Hamas, Iran and Syria,” Third World
Quarterly 31, no. 5 (2010).
2 Majdoline Hatoum, “Prospects for a New Lebanese Government,” Arab Reform Bulletin, Carnegie
Endowment for International Peace, http://carnegieendowment.org/arb/?fa=show&article=42707.
3 Jeffrey D. Feltman and Daniel Benjamin, “Assessing the Strength of Hezbollah,” in Hearing by
Subcommittee on Near Eastern and South Asian Affairs, Foreign Relations Committee (Washington, DC:
U.S. Senate, 2010).
1
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Historical Context
Hizballah, which stands for Party [Hizb] of God [Allah] in Arabic,
emerged as a prominent Shi’a militia during Lebanon’s Civil War (roughly,
1975–1990), a conflict that gradually came to involve many foreign actors such
as Israel, Syria, and the United States among others. Perhaps the most
significant factor in the history of the formation of Hizballah was the Iranian
Revolution of 1979, which not only provided religious and ideological
inspiration to the Shi’a in the region, but also paved the way for the financial
and military support provided by the newly established regime to the more
radical groupings in Lebanon.4
As the Civil War came to its end in 1989, Hizballah gradually started
transitioning into the political sphere. In 1992, its candidates and non-Shi’i allies
participated in the first postwar legislative and municipal elections held in the
country, capturing 12 seats in the Parliament.5 However, while all other militias
and groupings were made to disarm, Hizballah managed to bargain for its right
to keep its weapons and maintain its base in Southern Lebanon, continuing its
“resistance” against the Israeli presence in the area.6
But even the Israeli withdrawal in 2000 did not end Hizballah’s activities,
as the Second Intifadha, a popular uprising by Palestinians against Israel that
lasted from 2001 to roughly about 2005, blended in well with the organization’s
pan-Islamic discourse. What is more, by that time Hizballah had effectively
created its own “state” structure—benefiting from the absence of a strong
Lebanese government—having completely embedded itself in the societal, as
well as political and economic aspects of life in the South.7 As proof of its
military strength and continued relevance, the organization provoked and
effectively resisted the Israeli attack on Lebanon in the summer of 2006,8
claiming victory despite all the damage and casualties inflicted upon Lebanese
civilians and infrastructure.9
Ideology and Transformation
Although the group had been already operating for several years, Hizballah’s
establishment can be traced back to the publication of its official manifesto in

PBS, “Bullets to a Ballot Box: A History of Hezbollah,” Stories, Frontline World,
http://www.pbs.org/frontlineworld/stories/lebanon/history.html.
5 Augustus R. Norton, Hezbollah: A Short History (Princeton: Princeton University Press, 2007), 101.
6 Adham Saouli, “Lebanon’s Hizbullah,” World Affairs 1666, no. 2 (2003): 74.
7 Ibid., 74–75.
8 CFR, “Hezbollah,” Backgrounder. Council on Foreign Relations,
http://www.cfr.org/publication/9155/hezbollah_aka_hizbollah_hizbullah.html#p3.
9 Augustus R. Norton, “Assessing the Strength of Hezbollah,” in Hearing by Subcommittee on Near
Eastern and South Asian Affairs, Foreign Relations Committee (Washington, DC: U.S. Senate, 2010).
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1985.10 In its Open Letter to the Downtrodden in Lebanon and the World,11 Hizballah
outlined two major objectives. The first objective involved establishing an
Islamic government in Lebanon, effectively ending all the sectarian factionalism
in the country; while the second was to maintain a continued resistance against
unwanted foreign invaders, particularly Israel, eventually bringing about the
latter’s “obliteration from existence.”12 The manifesto also stated Hizballah’s
identification with the ummah—the greater Islamic community—and the
organization’s commitment to the improvement of its general well-being.13
Thus, from the very start, Hizballah has positioned itself as an international
Islamic organization, strongly opposed to any foreign involvement in Lebanon,
and bitterly anti-Israel, which it said was “the vanguard of the United States in
[the] Islamic world.”14
Hizballah’s support and funding mostly comes from foreign patrons, such
as Iran and Syria, as well as from Lebanese and Shi’i diaspora around the
world, who send remittances and donations to the group.15 What is more,
Hizballah collects large profits from international trafficking of arms, drugs,
and diamonds, as well as from selling counterfeit goods in regions spanning
North and Latin America, Africa, Southeast Asia, and the Greater Middle
East.16
Listed by U.S. Department of State as a Foreign Terrorist Organization,17
Hizballah has been involved in terrorist activities since its early days, and
although in many cases it has not claimed responsibility, it is widely believed to
have been the mastermind behind or involved in many prominent terrorist
attacks.18 Although Hizballah has effectively incorporated itself into the
Lebanese political system and has been a part of its government, it still remains
active in international terrorist and criminal activities, earning itself the
nickname of the “A-Team of terrorism,” as described by former U.S. Deputy
Secretary of State Richard Armitage.19 Some international security experts have
also described the group as potentially “more capable and . . . far more
dangerous than al-Qaeda.”20

Saouli 2003, 72.
Hizballah, “Open Letter to the Downtrodden in Lebanon and the World,” http://bit.ly/bePzc1.
12 Saouli 2003, 72–73.
13 Hizballah 1985.
14 Ibid.
15 Scott Stewart, “Hezbollah, Radical but Rational,”
http://www.stratfor.com/weekly/20100811_hezbollah_radical_rational; Feltman and Benjamin
2010.
16 Feltman and Benjamin 2010; Stewart 2010.
17 USDOS, “Foreign Terrorist Organizations,”
http://www.state.gov/s/ct/rls/other/des/123085.htm.
18 Feltman and Benjamin 2010; CFR 2010a; PBS 2003.
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Over time, as the regional and global political contexts changed, Hizballah
modified its ideology and tactics to stay relevant in Lebanon and in the greater
region. Hizballah watchers credit current Secretary General Sayyed Hassan
Nasrallah for overseeing this gradual transformation.21 The most conspicuous
change came in November 2009, when the organization issued a new
manifesto.22 In it, Hizballah outlined a new worldview—in terms of the
“American-Western hegemony” and Lebanon’s place in the region—and
formally stated its “Lebanonization”: “the official shelving of Hezbollah’s
demand for an Islamic state in Lebanon, and its acceptance of the rules of the
game in the multi-sectarian Lebanese polity.”23 This determination, and yet
flexibility, have been among the major reasons for Hizballah’s success and
popularity.24 For instance, not only has Hizballah established a vast network of
effective political and social institutions, but it has also proved to be the most
successful group to challenge Israel, while being agile enough to maneuver and
adapt to the increasingly complex political scene in Lebanon.25
MEDIA AS “THEATER OF TERROR”: THE LITERATURE
The use of media is considered to be an integral part of the strategy of any
guerrilla, resistance, or terrorist organization. In a seminal work on the
subject—the Minimanual of the Urban Guerrilla—Carlos Marighella outlines
means of asymmetric warfare, including the use of media, that revolutionary
groups can use to overthrow governments.26 Marighella, a Brazilian Marxist
revolutionary himself, argues that the major goals of the “guerrillas”—given
the power imbalance—should be to distract, demoralize, and wear out “the
complex of national maintenance.” In terms of mass media and public
orientation, Marighella emphasizes the need to instill “a state of alarm and
growing tension in the expectation of attack” by targeting “strategic nerve
centers,” i.e., security targets of symbolic and emotional significance, and
increasing use of the element of surprise.27 Marighella also suggests that it is
important for the guerrilla organization to install its own underground press,
so as to ensure the dissemination of its message and its own control over the
latter. According to Marighella, these tactics will prompt the government to
intensify the repression and attempted control over the society, only fueling
El Husseini 2010, 807; CFR, “Hassan Nasrallah: Profile,” Backgrounder. Council on Foreign
Relations, http://www.cfr.org/publication/11132/profile.html; ibid.; Harvey W. Kushner,
“Nasrallah, Sheikh Hassan,” in Encyclopedia of Terrorism (Thousand Oaks, CA: Sage, 2003).
22 VoltaireNet, “Hizbollah’s Political Document,” http://www.voltairenet.org/article164168.html.
23 El Husseini 2010, 807.
24 Norton 2010; El Husseini 2010; Feltman and Benjamin 2010.
25 Norton 2010.
26 Carlos Marighella, “Mini-Manual of the Urban Guerrilla,”
http://www.latinamericanstudies.org/marighella.htm.
27 Ibid.
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public disapproval and opposition, eventually playing into the interests and
ultimate objectives of the guerrillas.28
Many of these strategies and tactics can also be applicable to terrorist
organizations, who are continually perfecting the exploitation of modern
information and communication technologies for their own ends, and have—
over time—become increasingly media-conscious and media-savvy.29 Not only
have they learned to exploit the global 24/7-news cycle (as in the case of al
Qaeda in the September 11 attacks, or Lashkar-e-Taiba during the Mumbai
bombings), but they have also successfully incorporated new and increasingly
sophisticated media into their overall strategy, as in the case of Hizballah.
Writing in 1970s, Brian Jenkins, a terrorism analyst at the RAND
Corporation, pointed out that international terrorism was primarily audienceoriented and relied on carefully orchestrated, shocking events that would
capture media’s attention.30 Communication scholars Gabriel Weimann and
Conrad Winn posit that the essence of terrorism is “the actual or threatened use
of violence against victims of symbolic importance in such a way as to gain
psychological impact for the purpose of achieving political objectives.”31 Thus,
terrorist activities serve primarily as messages,32 with the objective of
influencing “an audience wider than and other than the population from which
the victims may be drawn.”33
As such, the demands and objectives of the terrorists [the message] are
communicated through the terrorist action and its subsequent coverage [the
medium—or, the stage] to the audience [decision makers, who will be
influenced to take the terrorists’ desired action, either directly, or indirectly,
through public and/or international pressure].34 Publicity—gained through
carefully orchestrated, symbolic, and dramatic terrorist events—helps them
spread fear and intimidation, which, as a type of psychological manipulation,
“produce[s] a level of anxiety that is disproportionate to the actual damage.”35
In increasing the sense of general alarm, distrust, and fear, the terrorists hope to
add to the public’s perception of inevitable danger and incite overreaction from
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(New York: Longman, 1994), 4.
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the government.36 The latter not only has a lasting negative impact on social
cohesion and order, but can also help engage the group’s “sympathetic base”
and mobilize passive supporters to action.37
The rise of mass media and the development and availability of new
communication technologies, such as the 24/7 news networks and the Internet,
have further broadened the venues available to terrorists for spreading their
messages. Carried out as a “theater or terror,”38 terrorist actions strive to attract
the attention of increasingly soft news- and entertainment-oriented corporate
media organizations, who are rapidly transforming news into “infotainment,”39
and whose primary objective is to raise ratings, advertising revenues, and
profits. Many media organizations, for example, have found that an effective
way to address these issues is through emotional cues, hence prioritizing the
coverage of issues that involve gruesomely impressive imagery, sensationalism,
shock, and perhaps even fear.40 According to Weimann and Winn, this results
in a “common pattern of emotional display—the initial thrill of danger, the
tension of anticipation, fear, anger, grief, and finally relief and mass-mediated
celebration once the episode comes to an end.”41
What is more, continuous media attention can—to a degree—set the
public and political agenda, by attracting attention to their cause and bestowing
a “status” of legitimacy upon them: arguably, the core objective of the act in the
first place.42 Therefore, terrorists and media seem to be in a symbiotic
relationship, depending on each other in order to achieve their respective
objectives of publicity and sensationalist programming.43
HIZBALLAH’S MEDIA FRONT
Along with its traditional political, social, and military activities, Hizballah has
also created proto-“public affairs” wings either integrated within each of its
“branches” or running parallel to all of its activities. What is more, although
Hizballah can be seen as making use of age-old techniques in a “guerrilla war
psychologically waged,” it has also introduced a fundamentally innovative
stratagem that has turned the approach upside down: “subjecting virtually all
its military action to its propaganda and mass media requirements.”44 This
Jenkins 1974; Hoffman 2007.
Weimann 2006; Nacos 2003.
38 Weimann and Winn 1994.
39 Nacos 2002.
40 Emily Moyer-Guse, “Toward a Theory of Entertainment Persuasion: Explaining the Persuasive
Effects of Entertainment-Education Messages,” Communication Theory 18 (2008).
41 Weimann and Winn 1994, 104.
42 Ibid.
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section will closely examine the major objectives, messages, and tactics used by
the organization, and will provide a brief overview of its impact and
effectiveness as assessed by prominent scholars.
Objectives, Targets, and Messages
Hizballah’s communication objectives vary, depending on the target audience,
although there are several overarching themes that run through all of its mediarelated activities. Domestically, Hizballah is striving for greater popularity, so
as to maintain and further strengthen its political base, as well as create the
social conditions conducive to building a true Islamic community.
Internationally, it is trying to appeal—across the sectarian board—to the
Lebanese Diaspora and potential Muslim and non-Muslim sympathizers and
supporters, and is certainly targeting its proclaimed enemies, primarily Israel
and “the West.” The latter aspect forms one of the basic components of
Hizballah’s strategy: given the asymmetric and long-term conflict it has been
involved in, effective psychological warfare and symbolic victories—which
serve as “force multipliers”—can provide the organization with opportunities
to claim success.45
According to Schleifer, Hizballah has broken down its audience into three
major categories, designing its messages accordingly: domestic, neutral, and
enemy.46 Domestically, especially after undergoing “Lebanonization,”
Hizballah has taken great pains to represent the resistance as a national effort, as
opposed to sectarian, appealing to the public through “a mixture of Islamic and
revolutionary secular motifs, taken from the arsenal of Shi’a fundamentalism,
on the one hand, and the annals of twentieth-century national liberation
movements, on the other.”47 Brennen points out that in its messages Hizballah
highlights the significance of Jerusalem for all Muslims (and not just
Palestinians) and demonizes Israel through images of the destruction it has
caused.48 The organization also focuses on praising the resistance—glorifying
its past successes and its leaders—despite the prolonged and difficult struggle,
and often goes a long way in its efforts to frame it as “God’s will.”49
Baylouny characterizes Hizballah’s messages as being geared specifically
“to encourage attitudes which spur action and involvement.”50 Analyzing
Hizballah’s al Manar television channel, she suggests that the messages center
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mostly on Palestine, the continuing threat by Israel, the American anti-Arab
stance, the power and importance of community solidarity, pride in Arab
culture, and the praise of the “resistance’s” achievements.51 She points out that
besides the pro-poor and anti-materialistic messages geared toward the general
public, Hizballah also tries to appeal to the Palestinian audiences (be it in the
refugee camps inside Lebanon, in Israel, or elsewhere), since “on a practical
level, Hizbullah [sic] views the Palestinian conflict as an opportunity to expand
its base of support,” despite the sectarian difference.52 The Palestinian theme
also resonates with Muslims and non-Muslims outside of Lebanon and Israel,
thus allowing Hizballah to enlarge its constituency well beyond the Shi’a of the
immediate region.53
Another major objective of Hizballah’s domestic public relations is
recruitment of new members and fighters, and the maintenance of the “culture
of resistance.”54 This objective is pursued not only through a constant
demonization of “the enemy” or recruitment advertisements on al Manar, but
also through various shows honoring former guerrillas, emphasizing how the
organization cares for them and/or their families, “explaining the virtues of
martyrdom,” and even through various video games.55
Messages targeting enemy audiences are primarily geared towards
“wearing down the enemy’s will to continue” its involvement in Lebanon, and
demonstrating Hizballah’s own determination to keep up the struggle: a
psychological operation.56 According to the U.S. Army manual on
Psychological Operations (PSYOP), their purpose is “to induce or reinforce
foreign attitudes and behavior favorable to [the actor’s] national objectives . . .
characteristically delivered as information for effect . . . [in order] to inform and
influence.”57 Not only does the PSYOP reduce the adversaries’ will to fight, but
it also lowers their morale and reduces their operational efficiency, creating
“dissidence and disaffection within their ranks, ultimately inducing
surrender.”58
Within this context, Schleifer identifies frequent messages disseminated by
Hizballah that attempt to “instill an overwhelming sense of guilt in the soldiers
and Israeli public” and portray the efforts of the Israeli Defense Forces (IDF) as
futile.59 What is more, he points out that Hizballah constantly reiterates its

Ibid.
Ibid., 6.
53 Ibid.
54 Brennen 2009, 60.
55 Ibid., 62.
56 Schleifer 2006.
57 Army, “Psychological Operations” (Washington, DC: Department of the Army, U.S. Department
of Defense, 2005), 1–1.
58 Ibid., 1-1–1-2.
59 Schleifer 2006, 12.
51
52

90

Fall 2011

Hizballah’s Media Strategy: Creating a “Theater of Terror”

major goals—particularly those pertaining to the resistance—and secondary
messages that warn about “getting bogged down in Lebanon.”60
In terms of the “neutral” audiences, Schleifer identifies one major
message—Israel’s breach of human rights (in Lebanon, Palestine, or Gaza), as
well as that of the U.S. (domestically, and around the world)—trying to appeal
to Western publics that supposedly share these very same values.61 Hence, he
suggests, messages relating to Israel and the U.S. are framed accordingly, while
Hizballah’s own actions are carefully masked as “liberation and resistance,” or
are covered up altogether.62
Structures, Outlets, and Tactics
Hizballah’s armed wing has had its parallel structures—responsible for
publicizing its actions—since its inception. As early as 1984, the organization
acknowledged the existence of a War Information Unit, primarily responsible
for waging information warfare against Israel, by documenting all activities
carried out by Hizballah militants as well as recording their testaments before
“martyrdom.”63 Over the years, Hizballah has developed a vast and complex
communications network, involving various bodies and geographical locations,
and—accordingly—tactics. The War Information Unit still remains attached to
the military arm of the organization; yet, Hizballah has also established various
public and conventional media outlets, keeping up with technological progress
and attaining global reach.64
Before discussing Hizballah’s media, however, it is important to look at
two other public affairs bodies within the organization. Lamloum identifies the
Bureau of Information as the “essential port of call for every researcher or
journalist wishing to make contact with Hezbollah.”65 The Bureau is
responsible for publicizing Hizballah’s statements, arranging meetings with
Hizballah officials, and maintaining relationships with representatives from
Lebanese, regional, and international reporters.66 Adjacent to this unit, there is
also a department responsible for reviewing the media coverage of Hizballah.67
This clearly indicates a conscious attempt at perception management and image
control.
The Artistic Activities Unit, which primarily deals with the organization’s
symbolism management, is another prominent body within the overall
Ibid., 12.
Ibid.; Baylouny 2006.
62 Schleifer 2006.
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structure. Responsible for “transmitting the party’s message and cultivating the
culture of resistance in Lebanon,” the unit oversees Hizballah’s cultural and
public activities, such as theater and film production, popular (but religiously
sanctioned) entertainment, “resistance”-related songs, religious and political
demonstrations (including the production and distribution of banners and
flags), festivals, and even museums.68 Here, the Mleeta museum deserves
special mention, given the international prominence that it has already
achieved.69 Opened in May 2010, this “Tourist Landmark of the Resistance,”
close to the Israeli border, features not only the elaborate tunnel system dug out
by Hizballah fighters during their operations over the past decades, but also an
entire exhibit of captured Israeli tanks and weapons.70
In terms of its own media structure, Lamloum suggests that Hizballah has
“the most organized and wide-ranging media structure of any Islamist
grouping, Shiite or Sunni, in the Arab world.”71 Its current media “empire”
comprises terrestrial and satellite television channels, radio, newspapers,
magazines, publishing houses, production companies, and websites, which,
coupled with the activities of the other units and bureaus, ensure a wellplanned and well-orchestrated public communication and presence.72
Print and Radio
In its early days, Hizballah relied primarily on newspapers and magazines to
convey its message.73 In 1984 it launched al Ahed [the promise], its first weekly
newspaper, which remained the only Hizballah-affiliated media outlet until
1988.74 Along with reports on the group’s activities and editorials, the
newspaper carried sections devoted to education and political theory, and
served as a public platform for many of its leaders.75 In 2001 the weekly was
renamed al Intiqad [the critique], and remains Hizballah’s official newspaper
until now,76 focusing mainly on political, cultural, and analytical pieces.77
Hizballah also had several other weekly and monthly publications throughout
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the later 1980s, which have mostly receded into obscurity at present.78 Another
officially acknowledged publication is the monthly journal Baqiyatu Allah
(Which Stays with God), which first appeared in 1991.79 The latter is “a bulky
(often 80 pages) theoretical publication, mostly intended for internal use and
essentially covering theological questions.”80
It was not until 1988 that Hizballah established its own radio station, al
Nour (the light), followed by two other stations that never reached a similar
level of prominence.81 Based in southern Beirut, the station was initially airing
mostly religious programs; but in 1989 transmission was extended to 15 hours
per day, with a greater variety of programming that included cultural and
political debates as well, and has reached a much wider audience from across
the Lebanese religious and sectarian spectrum.82 Al Nour gave Hizballah a
direct channel of communication with a much wider, mass audience, becoming
its prominent voice for several years.83
Al Manar
Hizballah’s communications entered a whole new era with the launch of its
television station, al Manar (the beacon), which has, in many ways, become the
organization’s “media crown.”84 Launched in 1991 broadcasting just a few
hours a day, mostly in southern Beirut, by 2001 the TV channel was
broadcasting 24/7 and transmitting via satellite.85 In 2006, it also started a
website, streaming its programming live via the Internet.86
Like Hizballah itself, al Manar’s content underwent a certain degree of
transformation over time. Between 1991 and 2000, for instance, the channel
focused on covering internal matters, dedicating 40 percent of its programming
to the coverage of actual combat operations in the South.87 Throughout that
period, al Manar was transmitting mostly in Arabic and targeting primarily its
local Shi’i audience.88 The channel also “worked to build the martyr into a
familiar figure, transmitting the testaments of combatants,”89 producing
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docudramas and programs dedicated to “martyrs,” and most importantly,
broadcasting dramatic and exclusive footage from “camera crews wearing flak
jackets and running alongside Hizbullah [sic] guerrillas during actual
attacks.”90 According to Jorisch:
Cameramen were often in place in advance of guerrilla operations,
demonstrating foreknowledge of the attacks and a high degree of
coordination with Hizbullah’s [sic] guerrilla units. Al-Manar’s
cameramen also coordinated with Hizbullah’s [sic] “military media
service” in order to assure the safety of cameramen and the best
position to film the attack.91
In 1996 al Manar began its Hebrew broadcasts, addressed to the Israeli
public, warning them of the dangers of staying in Lebanon and with a special
goal of demoralizing IDF.92 Over time, the station has also reportedly
established a special Hebrew Observation Department, staffed by Hebrew
speakers, to provide a 24/7 monitoring of Jewish media output and thus
“acquire a thorough understanding of the Israeli society.”93 Hence, al Manar
came to play a central role in the overall Hizballah effort, coming to call itself
Qanat al-Muqawama [station of the resistance].94
After the 2000 Israeli withdrawal, the channel essentially experienced a
vacuum in its programming. That, however, was short-lived as the start of the
Second Intifadha and the declaration of the American “War on Terror”
(particularly, the invasion of Iraq, which Hizballah considered another
unjustified war against Arabs) gave it new issues to focus on.95 Not only did
these events allow al Manar to broaden its focus and include the Palestinian
issue as a core theme, but they also gave it an opportunity to position itself as
an integral tool in the greater struggle against the American-led Western
“invasion.”96
As a part of this effort, al Manar functioned as a “war room” for the
Palestinians, providing them with a platform similar to that which it provided
to Hizballah militants, broadcasting parallel images of Hizballah and
Palestinian militants fighting against the IDF,97 acting as a model for
Palestinians’ own media strategies, and providing extensive coverage of
Palestinian-related issues from an Arab perspective.98 The major objective of
this programming was to dispel the myth of Israeli invincibility and
Jorisch 2004, 22–25.
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demonstrate that “what worked for Hezbollah in liberating Southern Lebanon
could also work for the Palestinians in liberating 1948 Palestine.”99 Although
the channel is banned from broadcasting over satellite in Europe and the
United States, it provides free live streaming online. Baylouny cites several
polls that show al Manar among the top four most popular channels in the
Middle East.100 Hence, over time, the station transformed itself from the station
of domestic resistance, to Qanat al Arab wa’l Muslimin [station of the Arabs and
the Muslims].101
As an international channel al Manar provides a wide variety of
programming, ranging from international news reporting (having several
international bureaus, journalists stationed across the region, in Europe, and in
the U.S., and featuring firsthand reporting from around the world),102 various
community-oriented shows and cultural programming, game shows, and
cartoons for children.103 Noteworthy programs include a children’s program
that tests their knowledge of the Qur’an, as well as a game show featuring “10[to] 15-year-olds fighting with pretend weapons against an enemy that appears
Western.”104
Overall, the analysts’ assessment of al Manar’s programming is very
mixed, ranging from being a PSYOP operation,105 to “undiluted”
propaganda,106 to even being relatively “neutral” when it comes to non-newsrelated programs.107 Nonetheless, it is clear that it promotes Hizballah’s overall
agenda and objectives, transforming—together with the organization itself—in
its structure and content. More importantly, al Manar has demonstrated
impressive agility and adaptability, utilizing new technologies and various
alternative means to bypass restrictions and attempted control, taking
Hizballah’s message to its intended audiences within Lebanon, but also
beyond.
SUCCESS AND REACH
Hizballah has proved successful in determining the flow of information from
inside Lebanon to the rest of the world by escorting foreign reporters in areas
under its control, limiting their access to certain locations and images, and
providing inaccurate information on certain occasions.108 For example,
Brennen 2009, 63.
Baylouny 2006, 7, 18–19.
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according to Brennen, during the Second Lebanon War in the summer of 2006,
Hizballah not only falsified some of Reuters’ clips, but also provided inaccurate
counts of victims in the bombing incidents in Cana and Tyre.109
The organization has also been very successful in attracting media
attention from the local media as well as internationally. Its well-developed
media strategy not only ensures a constant communication with the journalistic
community—through press conferences as well as direct access to its leaders—
but also through providing exclusive footage of and access to its combat
operations.110 As Schleifer put it, “The organization’s motto could be summed
up in the words: ‘If you haven’t captured it on film, you haven’t fought.’”111
These video materials allowed Hizballah to present the incidents selectively
and attach great value to its symbolic gestures, often becoming the very
objective of its operations.112 Moreover, “the poor quality of the videos, the
jumpy frames, and grainy texture” gave these materials authenticity and
advantage, and contributed to them being picked up not just by other Arab and
international media, but even by Israeli news outlets.113
The Second Lebanon War in 2006 became a major example of success for
Hizballah, as it effectively managed the coverage of its side of the war, by
exercising total control over local and foreign journalists throughout the entire
course of the 34-day conflict.114 The organization managed to demonstrate in
practice, its strength, resilience, and dedication to its professed values and
objectives, while effectively framing the conflict’s coverage by most of the
domestic and international media.115 Given the asymmetry of military power,
Hizballah’s ultimate objective in the war was to achieve symbolic victory,116
and despite the uncertainty over the military consequences of the war, “there
was universal consensus that [Hizballah] was its true victor, primarily because
of its commanding media exploitation.”117 Furthermore, Hizballah managed to
successfully utilize the Internet to disseminate “propaganda,” recruit fighters,
and solicit material and political support, even when its official and online
communication channels were under fire.118
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118 Gabriel Weimann, “Hezbollah Dot Com: Hezbollah’s Online Campaign,” Ben-Gurion University
Press, http://cmsprod.bgu.ac.il/NR/rdonlyres/34396BDB-6C0E-4931-A077697451885123/34393/Weimannedited.pdf.
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HIZBALLAH 2.0
To complement its work in traditional media channels, Hizballah has also been
active online, transmitting its “production” to a much wider audience in
Lebanon and abroad. Although the use of the Internet by various terrorist
organizations for communication, recruitment, and propaganda seems to have
become a norm,119 Dallal suggests that Hizballah was among the first ones to
have effectively utilized the new medium for its ends.120 Furthermore, the
organization has successfully used the Internet to reach out to a much wider
audience, overcome the barriers, and connect with its current and potential
audiences through much more engaging and interactive platforms.121
In fact, Weimann suggests that “the Internet has become one of
Hezbollah’s most important communication tools.”122 As of 2008, Hizballah had
at least 50 active websites that used “a variety of means to propagate the
group’s political and religious stance on national, regional and international
issues.”123 According to Weimann, Hizballah’s websites can be categorized into
six major groups based on their nature and purpose: news and information
websites; welfare and social services; religious indoctrination; personal
websites (of prominent leaders and thinkers); anti-Israeli websites; and bulletin
boards (providing platforms for discussion and two-way interaction among
members and sympathizers).124
Among prominent online cases discussed by Weimann, computer games
“Special Force” and “Special Force 2”125 merit special attention. Originally
released in 2003 and based on actual Hizballah battles, the game simulates
terrorist attacks on Israeli targets, features a training mode in which
participants can practice shooting on former Israeli Prime Minister Ariel Sharon
(as well as on other Israeli political and military figures), and earn certificates
for high scores from Hizballah’s Secretary General Nasrallah, presented in
special “cyber-ceremonies.”126 Weimann quotes a Hizballah representative
saying: “In a way, Special Force offers a mental and personal training for those
who play it, allowing them to feel that they are in the shoes of the resistance
fighters.”127
Gabriel Weimann, “Www. Terror.Net: How Modern Terrorism Uses the Internet,” USIP: Special
Report 116 (2004).
120 Jenine Abboushi Dallal, “Hizballah’s Virtual Civil Society,” Television & New Media 2, no. 4
(2001).
121 Weimann 2008.
122 Ibid., 9.
123 Ibid., 9–10.
124 Ibid., 11–13.
125 See official website: http://www.specialforce2.org.
126 Weimann 2008, 13.
127 Ibid., 14.
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The following section of the paper will provide a brief overview of some
of Hizballah’s major online communication strategies, as well as an analysis of
several websites directly maintained by the organization or affiliated with its
news outlets. Given the restriction of the research language, the analysis will be
limited mostly to sources and material available in English (and sometimes
French), or that can be accessed through Google Translate.
Official Website
Hizballah’s
website—Moqawama.org—is
the
organization’s
official
representation in cyberspace. It is well designed (especially its Home Page), can
be said to be relatively appealing and user-friendly, and provides content in
Arabic, English, and French. The Home Page also features a link to Hizballah’s
official newspaper—Al Intiqad128—that provides a wide range of news,
analyses, and special-issue coverage articles. These are also available in English
and French, as part of the official website.
The special “in-depth” reports and issue materials feature the major points
on Hizballah’s agenda: there are separate sections dedicated to “breaking the
siege” of Gaza, “Iranian Affairs,” “American Hypocrisy,” and the “Israeli
Aggression on Lebanon” (2006 July War), which features gruesome images and
reports highlighting the Lebanese casualties. Other “specials” include
interviews with prominent Lebanese and international figures whose positions
and statements are in line with Hizballah’s rhetoric, cartoons, and photo stories.
The website also functions as a major source of information on Hizballah
itself, providing background on the organization and its activities (both
political and military), biographies of its major leaders (past and present), their
speeches and media appearances, and an in-depth discussion of its “Conflict
with Israel.” Most noteworthy, however, is the “Mailing list,” which provides
issue- and section-specific subscription options, and delivers almost daily
updates on ongoing and/or Hizballah-related issues.129 For example,
throughout the uprisings that swept across North Africa and the Middle East in
the early months of 2011, Moqawama.org has been distributing news materials
and opinion statements that reflect Hizballah’s stance on the matter: support
the “revolutionary spirit”130 and “keep the West out.”131

See http://www.alintiqad.com/siteindex.php.
See http://english.moqawama.org/mailinglist.php.
130 See example, “Hizbullah Condemns Gaddafi Regime’s Massacres in Libya, Praises
Revolutionists for Their Rightful Path,” February 21, 2011,
http://www.english.moqawama.org/essaydetails.php?eid=13488&cid=258.
131 See example, “No Thank You, the Arabs Have Their Own Minds,” March 8, 2011,
http://www.english.moqawama.org/essaydetails.php?eid=13593&cid=269.
128
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Al Manar and al Nour
Parallel to their television and radio broadcasts, al Manar and al Nour
provide a large volume of information through their respective websites as
well.132 Both websites provide free live streaming of their programming, thus
bypassing the regulations in Western Europe and the U.S. that banned satellite
broadcasts of the TV programs. Al Manar also has user-friendly archive sections
for videos and news articles that go back to July 22, 2006, the period of the 34day war (although there is a calendar going back to February 2006, the links are
dysfunctional).
Secondly, the content on al Manar’s website is available in other languages
too—English, French, and Spanish—indicating that the organization is
consciously targeting foreign audiences as well. It is noteworthy that the news
content is not strictly Hizballah agenda-driven: although it clearly reflects a
Hizballah “slant” in terms of the rhetoric, features some loaded language, and
has a significant focus on the coverage of Iranian, Israeli, and American affairs,
the website also provides sections on “Economics,” “Science,” “Culture,” and
even “Sports” (Arabic only).
Social Networking?
Perhaps the most noteworthy online forum maintained by Hizballah is the
alMaaref.org platform that allows Hizballah “members and sympathizers from
around the world to interact and engage in discourse guided and moderated by
Hezbollah-appointed web administrators.”133 This Arabic-language “Islamic
Knowledge Network” provides discussion and bulletin boards, and features a
wealth of information about Islam, various traditions, events, holidays, and
most notably, Jihad (one of the pages even provides a spiritual guideline on
“how to be a martyr”134). The website has links to English- and Frenchlanguage content; however, they are both “under construction” at the time of
this writing. Al Maaref has very active Facebook groups—in Arabic135 and

See al Manar’s official website: http://www.almanar.com.lb/NewsSite/HomePage.aspx. For al
Nour, see http://www.alnour.com.lb.
133 Weimann 2008, 13.
134 See
http://www.almaaref.org/maarefdetails.php?subcatid=547&id=1263&cid=11&supcat=3&bb=33&
number=9.
135 See group,
http://www.facebook.com/group.php?gid=127624003952979#!/group.php?gid=127624003952979
&v=info.
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English136—featuring all-public content and frequent postings of links to
relevant articles and websites.
Hizballah itself, however, does not have its own official profiles on
popular social networking websites, at least in the English-language domain.
There is no Twitter presence at all; while there are multiple pages and personal
profiles under “Hezbollah”/ “Hizballah”/ “Hizbullah” or its leader Nasrallah
on Facebook,137 those do not appear to be official and do not represent a
concerted effort by the organization to utilize the potential of virtual social
networks. The same is true of the other “usual suspects”—YouTube, Flickr, or
Blogspot/Wordpress—all of which have relevant content, but do not host
anything that would appear as officially sanctioned or “promoted” by the
organization.
Nonetheless, it is important to point out that YouTube in particular has a
plethora of sympathetic “channels” that provide dozens, if not hundreds, of
videos featuring Hizballah fighters and their activities (as well as scenes of
carnage inflicted by Israeli attacks), Hizballah leaders giving speeches and
holding public prayers, members of the social branch providing assistance to
the general population, and, perhaps most importantly, videos of pop songs
dedicated to “the resistance.” A good example here is the video of the song by
Julia Boutros—“Ahibaii” (My Loved Ones)138—talking of victory over Israel,
and dedicated to “the Resistance” and its leader Nasrallah. The excessive use of
emotive appeals combined in this video seems to be trying to impress, inspire,
and recruit. Therefore, it can be said that although Hizballah has managed to
successfully utilize various online opportunities for communicating its
message, it has chosen not to officially engage in social networking platforms,
instead creating its own websites that it can control, moderate, and most
importantly, maintain.
CONCLUSION
Hizballah has experienced various stages of transformation since its early days,
moving from being a solely militant organization to a prominent socioeconomic
and political actor in Lebanon and the region. Parallel to these transformations,
Hizballah has also succeeded in utilizing various technological and
communication developments to enhance its role and tactics, and gain
increasing prominence. The organization has carefully managed its public
See group,
http://www.facebook.com/group.php?gid=160665733948102&v=wall&ref=ts#!/group.php?gid=1
60665733948102&v=info.
137 AFP, “Hezbollah Chief Becomes Facebook Star,”
http://www.smh.com.au/technology/technology-news/hezbollah-chief-becomes-facebook-star20090811-eg41.html.
138 See http://www.youtube.com/watch?v=jTiL9x9Hibo.
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image, ensuring a solid balance between its “military” activities and those by its
political and social branches, acquiring legitimacy through elections and
benefiting from the sympathy of those in the region and abroad.
Besides making successful use of the existing local and international
media channels to promote its message, solicit support, and wage its
psychological warfare, Hizballah has also created its own media empire. In
addition, it has made sure to provide ample “infotainment” material for
Western viewers, not only from the actual “conflict zone,”139 but also as a
subject for Hollywood movies (Syriana, most prominently). What is more, after
Israel’s withdrawal from Lebanon in 2000, Hizballah successfully redefined its
mission, objectives, and enemies, bringing its military and ideological resistance
to “the West” into center stage. This fact, coupled with Hizballah’s
categorization as “terrorist” by the U.S. government and the relevance of Israelrelated news to the American public, have helped Hizballah to achieve
sustained attention by corporate Western and especially American news
organizations.
Most importantly, however, Hizballah now has the opportunity to reach
out directly to audiences around the world through the Internet. For example, it
can now truly engage in a two-way, interactive communication with its existing
and potential support-base, or successfully resist attempts by various
governments to block out its satellite TV broadcasts. Nonetheless, research has
shown that the organization has yet to establish official presence on the social
networking platforms popular in the West—such as Facebook, Twitter, or
YouTube—perhaps out of concern about successful maintenance of control
over discourse.
Most importantly, however, Hizballah can be said to have succeeded in
achieving legitimacy among a large portion of the Lebanese public. Its welldesigned media strategy has enhanced its social, financial and thus, political
influence, which has increasingly become apparent in the most recent political
developments in the country. Hizballah has demonstrated that it can
successfully attract attention and rally support domestically as well as abroad,
establishing itself as a strong political force in Lebanon. Therefore, Hizballah’s
media activities—whether in print, broadcast, or online—should become an
important consideration for Western policymakers, who have to deal with the
rapidly developing events and increasingly volatile situation not just in
Lebanon, but in the Middle East in general.

139

Brennen 2009; Schleifer 2006.
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The Benefits of Econometric Firm
Valuation in International Financial
Disputes
Rachel Burton

As globalization takes hold and more and more investors look beyond their
own borders for the best return on capital, a working international system for
investment disputes is paramount. Indeed, a judicial system is considered by
most economists to be a ―public good‖—a good which the private sector will
not provide for society, but which government must provide in order to
regulate and expedite the functioning of a society. For a world economy to be
able to work efficiently and generate prosperity, both international investors
and countries receiving foreign investment must be able to have confidence that
legal conflicts will be adjudicated fairly, rationally, and as quickly as possible
by international arbitrators. However, from an economic perspective, the
contemporary methods that are specific to the law profession of determining
the projected value of a company are potentially lacking in complexity and
accuracy. If valuation is ―in essence, a projection as to the future,‖1 the law
profession can potentially gain from econometric and forecasting
methodologies that are the empirical workhorses of economics.
One area in law that could benefit from the rigorous application of such
techniques is firm valuation in the context of expropriation—particularly
situations in which a party would have to pay compensation based on the
future value of a firm. In scenarios where a government has taken control of a
foreign-owned company without paying reasonable compensation within a
reasonable timeframe, arbiters may decide—as a penalizing measure—to rule
Mark Kantor, ―Basic Valuation Approaches‖ in Valuation for Arbitration (Boston: Kluwer Law,
2008), 9. Quoting IRS Rev. Rul. 59–60, supra n. 5, at §3.03.
1

Rachel was born in Owensboro, KY but grew up in Lawrenceville, GA. She earned a BS
in Global Economics and Modern Languages from the Georgia Institute of Technology,
where she studied Mandarin and French in addition to a traditional economics
curriculum. She spent a semester abroad in Shanghai, China for a language intensive at
Jiao Tong University, and shortly thereafter began her graduate program at American
University in Washington, DC. She studies International Economic Relations with a
focus on International Trade Law.

Journal of International Service

that the government pay compensation above and beyond the present value of
the firm by basing compensation on estimates of the potential future value of
the firm. Examples of cases in which the future value of the firm was taken into
account by the International Centre for the Settlement of Investment Disputes
(ICSID) in the calculation of compensation include ADC v. Hungary, CMS v.
Argentina, Sempra Energy v. Argentina, and Enron v. Argentina.
EXISTING APPROACHES FOR PREDICTING FUTURE COMPANY VALUE
Income-Based Approach
The income-based approach uses procedures that transform predicted
economic benefits to the company into one present value. This is the approach
that this paper seeks to augment. Also known as the income capitalization
approach, this method is actually comprised of several distinct ways of
calculating the current value of a company‘s potential future benefits; however,
potentially the best-known—and the only one discussed here—is the
discounted cash flow (DCF) method.
Discounted Cash Flow Method
The DCF uses several steps and formulas to derive a quantity known as ―fair
market value.‖ For brevity‘s sake, an analyst must estimate several quantities
before arriving at the fair market value of a firm. First, the analyst must
determine how far in the future to forecast, and how quickly revenue is likely
to grow for that firm during that timeframe. Then the analyst must calculate the
amount of discretionary funds that will be available to the firm—known as free
cash flow—over the forecast period, and use this figure to estimate several
other balance sheet items, such as future operating costs, net investment, and
working capital. Estimating future tax rates is key to the process. Further, the
analyst must derive the firm‘s cost of equity and debt—or the price the firm
must pay for both types of financing—using his choice of several specialized
formulas. These factors are combined to determine the firm‘s ―terminal value,‖
which represents the total value of the firm from the end of the forecast period
until the end of its life. The analyst then applies the discount rate to the
terminal value, putting it into today‘s dollars by accounting for the time value
of money over the forecast period, and obtaining the enterprise value (EV).
Finally, the analyst calculates the fair market value of the firm using the
following formula:
2
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Market-Based Approach
The market-based approach uses procedures that look at the company in the
context of its market. In essence, it compares the company to similar companies
in its field. To accomplish this, data from three main sources are collected. First,
the arbitrators look to the price of stocks of similar public companies for
guidance as to how the company in question might have been valued by the
market. Second, arbitrators check acquisitions markets to see how much similar
companies have sold for recently. Third, previous records of the company being
bought or sold are scrutinized for how much the company has been worth in
the past.3 However, the companies that form the set of comparable businesses
must not only be in the same market, but also must be sufficiently analogous in
size and market position; for example, a small tech startup should not be
compared to Intel or Google.
Asset-Based Approach
The asset-based approach uses procedures that take into account the current
market value of a company‘s assets and liabilities. Specifically, an accounting of
all tangible and intangible assets—as well as liabilities—is totaled up at present
market value as an estimate for how much the company would have been
worth.4
PROBLEMS WITH TRADITIONAL VALUATION METHODS
Traditional valuation methods exhibit many setbacks in the financial, economic,
and legal literature. Hence, the difficulties with these processes are divided into
three main areas: empirical problems, theoretical problems, and outcome
problems.
Empirical Problems
Empirical issues with traditional valuation methods involve features of the
processes themselves that are problematic in their application. First, Adsera
and Vinolas investigate the curious fact that while three of the most prominent
current approaches to firm valuation (economic value added, discounted cash
flow, and the Modigliani and Miller [MM] methods) are mathematically
Ben McClure, ―Discounted Cash Flow Analysis,‖ Investopedia (2010),
http://www.investopedia.com/university/dcf/.
3 Kantor 2008, 8.
4 Ibid.
2
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equivalent, in practice they do not yield equal estimates. The authors take this
to mean that some of the traditional methodologies are ―too simple to produce
proper corporate valuation.‖ 5
Second, Kaplan and Ruback find that while the DCF approach
performs at least as well as the market-based approach in the valuation of
highly leveraged companies, the forecasting processes for these methods were
―likely to involve substantial errors.‖ The authors conclude that greater
attention to individual assumptions and to the complexities of how the market
evaluates a company‘s worth would presumably have led to better estimates.6
Third, a study by Linke and Zumwalt finds that the DCF methodology
suffers from three distinct sources of bias when applied in the conventional
way. In their study, application yields biased estimates of a given utility
company‘s cost of equity capital. Bias was observed in using annual instead of
quarterly dividends, in a lack of adjustment of the market-determined DCF cost
of equity estimate before it is applied to a regulatory rate base, and in the
irrelevance of the frequency of compounding. The biases generated from each
of these sources ranged from 50 to over 100 basis points; for context, a review
by the authors of recent rate relief requests by a gas utility, a
telecommunications firm, and an electric utility suggests that a 100 basis point
bias could alter a utility‘s request for increased total revenues by 10–15
percent.7
Theoretical Problems
Theoretical problems with these methods involve the use of inaccurate or
improper assumptions about finance or economics in their construction. First,
traditional valuation methods are static, meaning that they are rigid formulas
that do not take a firm‘s history of decisions into account in their formulas. The
result is that analysts often expected to ―eyeball‖ a trend rather than
incorporate it into their calculations. This lends a lack of perspective to
accounting methods of valuation and makes them fundamentally shortsighted.
Second, these processes do not take into account ambient exogenous economic
factors, without which it is likely impossible to derive a somewhat accurate
forecast of firm valuation.

Xavier Adsera and Pere Vinolas, ―FEVA: A Financial and Economic Approach to Valuation,‖
Financial Analysts Journal 59, no. 2 (March-April 2003): 80–87. Accessed via JSTOR.
6 Steven Kaplan and Richard Ruback, ―The Valuation of Cash Flow Forecasts: An Empirical
Analysis,‖ The Journal of Finance 50, no. 1 (September 1995): 1059–1093. Accessed via JSTOR.
7 Charles Linke and J. Kenton Zumwalt, ―Estimation Biases in Discounted Cash Flow Analyses of
Equity Capital in Rate Regulation,‖ Financial Management 13, no. 3 (Autumn 1984): 15–21. Accessed
via JSTOR.
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Third, according to Cornell and Landsman, practitioners and studiers
of traditional methods of valuation have been led astray by the 19 different
definitions of the pro forma income forecasts commonly used for valuation
purposes. The authors argue that the differences among these measures are
minor, but that the concern over which measure of income is most meaningful
for valuation is not. According to the authors, such worries have spawned
empirical studies that are problematic and misleading because the entire debate
is theoretically irresolvable due to the authors‘ assertion that ―no consistently
meaningful way exists to condense all the historical financial data relevant for
forecasting future performance into one measure.‖8 Additionally, the authors
state that attempts to solve this problem distract from far more important
problems in this field, such as omissions or ambiguities in the multiple
components of those measures of income.9
Fourth, part of the theory behind DCF methodology is that a firm‘s
securities prices credibly estimate the value of its underlying assets. However,
the evidence presented by Kraakman in the Columbia Law Review shows that the
value of securities often underprices—or ―discounts‖—expected cash flows
from corporate assets, which could have significant consequences for the
acquisition and takeover markets.10 That is, if the value of a company is simply
the product of the number of shares and the value of each share, then there is
no reason for an investor to pay above this value for a company—which
investors regularly do. The author hypothesizes as to different reasons why this
disparity might exist, but the implication is clear: if acquirers of companies on
average pay 150 percent of aggregated pre-bid share values, then these prices
must reflect some value that is not taken into account by stock prices—and this
value must be accounted for in a valuation scenario.
Outcome Problems
In the case of the traditional firm valuation methods mentioned here,
substantial liberties can be taken with key variables such as estimated future
growth rate and estimated terminal valuation. If these numbers are taken from
firm forecasts of future earnings, then there is a substantial risk of
overoptimism by a firm that, at the time, was attempting to court investors to
buy company securities. Thus, the use of company growth forecasts introduces
the element of moral hazard, wherein it is in the company‘s best interest to

Bradford Cornell and Wayne Landsman, ―Accounting Valuation: Is Earnings Quality an Issue?‖
Financial Analysts Journal 59, no. 6 (November-December 2003): 20. Accessed via JSTOR.
9 Ibid., 20–28.
10 Reinier Kraakman ―Taking Discounts Seriously: The Implications of ‗Discounted‘ Share Prices as
an Acquisition Motive,‖ Columbia Law Review 88, no. 5 (June 1988): 891–941. Accessed via JSTOR.
8
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inflate growth estimates before an impending government taking. If, instead,
third-party growth forecasts are used, the problem becomes that the parties
responsible for the forecast usually do not have access to internal company
financial records, which makes the estimates less reliable. It seems negligent for
arbitrators to use third-party estimates in favor of actual corporate finance
documents in trying to arrive at a fair settlement with regard to the firm‘s value.
Finally, if neither corporate nor third-party forecasts are used to determine such
important variables as growth rate, the arbitrators are essentially left to guess
based on market competitors‘ growth rates, the company‘s past growth rates,
and general macroeconomic forecasts.
Perhaps the most disturbing part about methods such as the DCF is
their wild fluctuations resulting from seemingly small changes in inputs that
are exceedingly discretionary, which makes them incredibly susceptible to
inaccuracy. For instance, according to an example calculation featured in a
tutorial by Investopedia, a given company‘s fair market value has been
determined via DCF to be $215.3 million. However, a one-percent increase in
the human-estimated growth rate of the company raises the company‘s value
by more than 15 percent to $248.7 million; a one-percent decrease in the same
rate produces an estimate of $190.2 million, nearly 12 percent lower than the
original. Similarly, raising the discount rate from 11 percent to 12 percent
decreases the company‘s value by 15 percent to $182.7 million, while decreasing
the rate from 11 to 10 percent raises the company‘s value to $258.9 million—a
more than 20 percent increase in value.11 It is likely to its own detriment that
the business community continues to rely on such a sensitive and arbitrarily
defined instrument.
Another distressing source of inaccuracy in formulas such as the DCF is
their insistence on attempting to calculate quantities that are simply impossible
to calculate. The DCF methodology requires the calculation of the ―terminal
value‖ of the business. The terminal value is the present value at a future time
of all future cash flows of a company, when analysts expect a stable growth rate
in perpetuity, and is essentially a forecast as to the value of the business into
eternity. This sort of endeavor, even for the advocates of the DCF, seems
exceedingly futile and destined for inaccuracy—and, hence, inequity in an
arbitration scenario.12 No econometrician would put much stock in a forecast
more than a few periods ahead—hence, the econometric studies later cited in
this paper forecasted the earnings of companies only two years into the future.
Beyond more than a few years—and many times less than that—the most
accurate forecasts based on the most comprehensive models can become
unreliable. By relying on this quixotic process, the encompassing of the concept
11
12

McClure 2010, 15.
Ibid., 11–12.
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of terminal value into the DCF almost certainly produces inaccurate results as
to the value of the firm.
Finally, the probability for human error in these estimates is undeniable.
Various valuation models leave much room for subjective analysis,
preconceptions, and moral judgments, which ought not be taken into
consideration when objectively discovering the value of a firm. In addition, it is
likely that the view of a jurist on a tribunal is not that of an economist,
accountant, or investor. Through no fault of his own, a jurist is liable to mix up
financial jargon, make mistakes, or simply not have the time or resources to
―get into the weeds‖ when negotiating between the demands of the two parties.
For example, in Phillips v. Iran, the Iran Claims Tribunal made a global
adjustment of the valuation, rather than a detailed one based on the different
components of the calculation. This action reflected the Tribunal‘s belief that
the claimant‘s assessment was too optimistic, but potentially showed a lack of
financial finesse by not pinpointing which part of the calculation it found
overvalued. Similarly, when tribunals offer to simply take the average of two
opposing valuation estimates, the legitimacy of the tribunal is in danger, since
companies will have an incentive to reach a more nuanced estimate outside of
court.13 Outcomes like this make it less likely that international investors and
host countries will continue to seek justice in such tribunals.
Thus, such approaches—especially if used improperly—are
tantamount to informed speculation and should not be acceptable if alternative
ways of more effectively determining how a company will perform in the
future are available. A potential approach is proposed here.
THE PROPOSED ECONOMETRIC APPROACH
The approach put forward in this paper uses econometric regression and
forecasting to apply older known values in a given series to different models, to
see which best fits the older observed values. Once the model of best fit has
been found, this model is used to forecast future values in the series—values
that will in theory capture the future of the company much more closely than a
rigid, static equation could. In a second-best scenario, econometrics is used to
determine the most important factors in a company‘s past success, which may
be used to inform the valuation process. If, as the Federation of European
Accounting Experts asserts, the earnings capacity of a company is indeed the
best measure of the value of a business, then these two methods may pave the
way for more accurate and efficient estimates of that value.14
Dean Dastvar, ―DCF and Compensation,‖ PowerPoint produced for course in international law of
protection of foreign investment, American University (2010).
14 Quoted in Kantor 2008.
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LITERATURE: A LOOK AT ECONOMISTS‘ APPROACHES TO VALUATION
Empirical work on the application of econometric methodologies to firm
valuation is relatively scant, and application of such methods to existing case
law appears to be nonexistent. Hence, this section is divided into two sections:
studies that approximate one firm‘s earnings using econometric models, and
studies that explore different aspects of valuation.
Econometric Models
One study from de Medeiros that comes close to what this paper tries to
accomplish—but does not tie it to a valuation scenario—constructs and tests an
econometric model designed to represent and forecast a Brazilian monopolistic
oil firm‘s financial statements.15 The author builds a simultaneous equations
structural model consisting of three distinct ―blocks‖: the market for Brazilian
petroleum, the firm‘s income statement, and the balance sheet. Each block is a
self-contained equilibrium, but the three interact to predict outcomes. In the
first block, supply and demand are used in an Ordinary Least Squares (OLS)
regression to model the firm‘s market. Additional variables in this equation
include Brazil‘s Gross Domestic Product (GDP), domestic and international
prices of petroleum products, and the U.S. dollar-Brazilian real exchange rate.
The second block uses sales and local petroleum prices to model revenues, as
well as using international petroleum prices, sales, and the exchange rate to
model cost. Earnings are found by subtracting costs from revenues. The third
and potentially most complex block is that of the balance sheet. Revenues are
regressed on current assets, and fixed assets are derived from a function of
output and lagged fixed assets. The author then regresses capital resources—
the sum of equity and long-term debt—on fixed assets and lagged capital
resources. Finally, three accounting identities emerge for the balance sheet
block. These blocks all achieved statistical significance according to the
student‘s t-test, and obtained largely satisfactory R² values ranging from .48
to .94. The regression results also forecasted many of the firm‘s financial
indicators—such as current and long-term assets, fixed assets, current liabilities,
capital resources, gross revenues, and expenses—for the next two years.
Although the accuracy of these predictions cannot be judged because the
exogenous variables were based on an imagined scenario and because the
firm‘s balance sheets for those years are not public, they appear on their face to
be reasonable.

Otavio de Medeiros, ―An Econometric Model of a Firm‘s Financial Statements,‖ 10 March 2005.
Accessed via SSRN. http://papers.ssrn.com/sol3/papers.cfm?abstract_id=683503&.
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Another study, by Elliott, creates a simultaneous equations model
describing a U.S. firm as a complex relationship between sales and cash flow
measures, cash flow measures and strategic expenditures, and strategic
expenditures and sales.16 The first equation in the model explains real sales as a
function of output, the Federal Reserve‘s Index of Industrial Production,
research and development (R&D) expenditures, marketing costs, and weighted
averages of both the money supply and government expenditures—indexed,
deflated, and reweighted. The second equation models production cost per
dollar of real sales as a function of R&D expenditures, marketing costs, general
and administrative expenses, and the stock of plant and equipment assets. The
third equation takes the stock of plant and equipment assets and models it in
terms of capital expenditures, depreciation expenses, and the stock of plant and
equipment assets in the previous period. The author then creates a flexible
accelerator model, wherein there is a variable relationship between the growth
rate of output and the level of net investment.
The results of this particular study were interesting for several reasons.
First, it examined nine large American corporations in completely different
economic sectors—from Delta Airlines to Owens-Corning heating and air
conditioning to Mead paper products to American Distilling beverages—
making its findings more generalized. Second, it found that, in every case,
levels of marketing expenditures were important determinants of real sales.
Third, it found that neither change in the money supply nor change in
government expenditures had an effect on sales—although money supply
changes were significant in determining levels of investment expenditures.
Fourth, R&D expenditures were also found to be irrelevant to sales, although
there was some support for the influence of past programs. Fifth, cash flow and
profits were extremely significant determinants of future revenues, and R²
values were generally extremely high. Sixth and finally, the two-year
predictions using this model averaged less than one percent off from their true
values—a sign of the accuracy of econometric methods. Although the
complexity of this model is such that it would likely not be easily applicable to
a courtroom scenario, it lends credence to the idea that such models would be
more accurate than a one-size-fits-all formula that does not take into account
exogenous factors or a firm‘s history of decisions.
Lastly, another paper sets out a framework of ten sectors of a firm‘s
finances—such as industry sales, fixed capital stock requirements, common
stock valuation, risk, pricing, and production costs—along with 36 equations

J. Walter Elliott, ―Forecasting and Analysis of Corporate Financial Performance with an
Econometric Model of the Firm,‖ Journal of Financial and Quantitative Analysis 7, no. 2, Supplement:
Outlook for the Securities Industry (March 1972): 1499–1526. Accessed via JSTOR.
16
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that relate them one to another.17 Notably—and like the first model—this setup
is recursive, meaning that one set of equations leads to the next, which leads to
the next, and so on. This model is more user-friendly than the immediately
preceding one, since disaggregated areas of finance are easier to standardize
than the aforementioned framework because they treat explicitly the relevant
market share assumptions and the behavioral determinants of financing costs,
helping the model to explain the causal links between sectors. However, this
model did not take into account external factors that were so important in other
econometric models. Additionally, 36 equations is still quite a number to fit,
present, and consider in an arbitration setting, and it is hoped that a simpler
and more practical—and not inaccurate—solution is possible.
Economic Approaches to Valuation and Firm Success
Many studies, however, focus on topics that are closely related to firm
valuation, such as what factors influence the success of a firm, econometric
models that explain accounting relationships, and modeling specific
commodity or industry markets. For instance, a study featured in Financial
Management concluded that causal variables important to a firm‘s growth in
earnings per share were positively correlated with an increased return on
investment, decreasing interest rates on cost of debt, smaller payout ratio, and
an increasing percentage of investment as debt.18 Especially interesting in the
case of some firms operating in Argentina at the time of that country‘s
sovereign default—and which were caught off guard by short- and long-term
currency mismatches—are the results of one analysis of the effect of hedging on
firm value. According to the results of Carter, Rogers, and Simkins, hedging of
future jet fuel requirements by companies in the airline industry was positively
related to firm value; these results corroborate other evidence that firm value
can be increased by hedging—and this effect is larger for firms with a higher
cost of financial distress.19 A final study shows that the value of a firm‘s stock is
increased when the firm exhibits higher corporate governance and
transparency rankings. Interestingly, these findings are stronger when the firm
exists in a less investor-friendly country, suggesting that firms adapt to poor

Jack Clark Francis and Dexter R. Rowell, ―A Simultaneous Equations Model of the Firm for
Financial Analysis and Planning,‖ Financial Management 7, no. 1 (Spring 1978): 29–44. Accessed via
JSTOR.
18 Gary P. Spraakman, ―The Sensitivity of Earnings Per Share Growth to Some of Its Financial
Components,‖ Financial Management 8, no. 4 (Winter 1979): 41–46. Accessed via JSTOR.
19 David A. Carter, Daniel A. Rogers, and Betty J. Simkins, ―Does Hedging Affect Firm Value?
Evidence from the US Airline Industry,‖ Financial Management 35, no. 1 (Spring 2006): 53–86.
Accessed via JSTOR.
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legal environments partially by establishing efficient governance practices
internally.20
AN ECONOMETRIC APPROACH TO VALUATION
The approach advocated here is a theoretical simultaneous equations
framework followed by an h-step-ahead extrapolation point forecast, applied to
a multivariate time series of a firm‘s financial data. A simultaneous equations
system involves a set of equations in multiple variables for which there are
values that can satisfy all equations at the same time; this approach follows de
Medeiros in that cyclical ―blocks‖ of equations will be used. In contrast to an hstep-ahead forecast, the horizon is not fixed at one point, but instead the
horizon includes all steps from one step ahead to h steps ahead—in short, the
forecast will not cover just one month from present day, but multiple months. It
will be a point forecast, meaning that only one number—earnings—will be
generated by each equation of the model.
The equations take the general form
with all variables as noted previously, and the additional
terms representing
additional explanatory variables at time . Exchange rates are deflated by the
relevant general price index, as in de Medeiros and Elliott. The time period
will be in monthly (or potentially quarterly) increments, so that seasonality may
be corrected and because of the reasons involving the scheduling of dividends.
This schedule should correct the bias stemming from yearly compounding
rather than quarterly compounding of the DCF, which is noted in Linke and
Zumwalt.21
Set One: Modeling the Product Market
The first set of equations, as in de Medeiros, will model the country market for
the product or sector in which the firm specializes. In many expropriation cases
in Latin America or Iran, for example, the company in question has been
involved in the exploitation and/or distribution of natural resources, such as
copper, oil, electricity, or water, with these firms occupying a powerful market
position. Frequently these companies have obtained special contracts with the
government for the rights to a specific resource for a certain duration, and act as
a monopolist in the distribution of that resource domestically. Alternatively, in
the case of foreign utility firms contracted to provide electricity or water to local
Art Durnev and E. Han Kim, ―To Steal or Not to Steal: Firm Attributes, Legal Environment, and
Valuation,‖ Journal of Finance 60, no. 3 (June 2005): 1461–1465. Accessed via SSRN.
21 Linke and Zumwalt 1984, 16–17.
20
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populations, the company becomes a natural monopoly. Thus, de Medeiros‘s
formulation is perfectly appropriate for investment disputes in which there has
been a government taking of a large foreign company in an oligopolistic or
monopolistic market position.
The general formulation of the first equation, which models domestic
demand for the commodity of a hypothetical firm , is

where
is domestic demand for firm‘s product at time and
is
domestic GDP at time . According to economic theory, domestic demand for a
given product will increase with income—which is reflected in domestic
GDP—and will decrease with hikes in the domestic price of the product. Thus,
we should expect to see a positive value of and a negative value of .
The second equation models domestic supply of the product produced
by firm :

where

is the international price of firm ‘s product at time and
is the exchange rate at time for that country relative to the currency
in which the international price is specified. This equation is informed by the
supply theory concerning monopoly behavior; specifically that a monopoly
produces on a downward-sloping demand curve and a sharp upward-sloping
supply curve. Thus, a monopoly does not keep prices low and output high like
a competitive firm, but makes output decisions such that profit is maximized.
The monopolistic firm, if it is a foreign-owned operation or deals in an
international market for its product, will also make decisions based on the
international price of the good through the movement of the exchange rate.
The two above conditions meet at the equilibrium condition

as specified by basic economic theory.
Set Two: Modeling the Income Statement
Also echoing the organization in de Medeiros, the second set of equations uses
the results of the first set to model the interaction of firm ‘s costs and revenues.
First, the derivation of revenues:
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where revenues at time are equal to the product of the domestic price for firm
‘s good and its domestic supply, added to the firm‘s potential income from
external investments at time ,
.
Second, firm ‘s cost function is modeled as the interaction between the
firm‘s output and the cost of the firm‘s inputs, such as labor, raw materials, and
administrative costs. Here, the model could be applied in two different ways. In
an arbitration scenario wherein firm ‘s proprietary financial information
would be available to arbitrators to inform the calculation of firm valuation, the
approach advocated here would be to aggregate the firm‘s expenses—up to and
including the financing costs of servicing corporate debt—into the cost function,
as below:

where
is derived from the first set of equations;
are salary
obligations paid at time ;
are the current costs of servicing
debt in the form of stock dividends and bond payouts;
represent
the various costs of management at time ; and
serving as a catch-all
for miscellaneous costs, such as the payment of damages, during time period .
However, in the absence of these data, the construction of this function
could follow de Medeiros, wherein the international price of the most relevant
input was used as a proxy for the multiple cost variables. This price was then
multiplied by the domestic exchange rate to convert the cost into local currency:

Third, net earnings (profit) are obtained by simple subtraction of costs
from revenues at each time period:

Set Three: Modeling the Balance Sheet
Balance sheet models have been the most complex part of previous economic
studies attempting to forecast firm financial statements—and, indeed, modeling
some items in the balance sheet are what earned the capital asset pricing model
(CAPM) procedure in the DCF method the 1990 Nobel prize.22 The approach

22

McClure 2010.
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proposed in this section will follow both de Medeiros and Elliott—de Medeiros
for organization, and Elliott for his exhaustive testing of exogenous variables.
The first two equations model the assets side of the balance sheet, while
the liabilities side is represented by the latter two.
The first equation models the positive and direct relationship between
firm ‘s current assets and both revenues and the domestic money supply:

where as
at time becomes larger, so do short-term investments in
cash, inventories, accounts receivable, and so on. Money supply at time ,
,
is included in this equation because of Elliott‘s observation that, while it was
not statistically significant in regressions predicting the output of the company,
it was quite significant—for all nine companies in his study—in predicting the
amount of investment in which a firm engaged. 23 This finding reflects the
monetarist view that the money supply is an effective proxy for general
business conditions, and its use here also provides a ―crude measure of the
availability of funds given imperfections in capital markets.‖24
The second equation, which models the fixed assets of firm , follows
from de Medeiros‘s analysis of Jorgenson‘s investment theory, which itself
follows from the theory of optimal capital accumulation.25 Jorgenson‘s partial
adjustment hypothesis postulates that real investment is a fraction of the
investment necessary to accumulate the desired capital stock. Essentially,
Jorgenson concludes that capital stock at time is determined by output level
and the stock of capital at the previous time period
. Thus, translating
output level into
and capital stock into
, the second
equation becomes:

where
is the three-year Almon-weighted average Moody‘s
corporate bond yield from the previous time period, and
are total
discretionary internal funds, plus new debt and equity capital, from the
previous time period. Variables representing the money supply, corporate bond
yield, and discretionary funds have been lagged by one period because the
dependent variable in question is fixed assets—for which decisions have

Elliott 1972, 1514.
Ibid., 1507.
25 D.W. Jorgenson, ―Capital Theory and Investment Behavior,‖ American Economic Review 53 (May
1963): 247–259.
23
24
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probably not been made during the current month or quarter, but which have
been debated for a longer time period and based on previous values. The
inclusion of
,
, and
follows the findings of Elliott, who
determined that they were the key drivers of firms‘ decisions about capital
stock.26 We expect all of these indicators to increase a firm‘s holdings of fixed
assets. Benchmark interest rates were considered as an additional variable that
would put downward pressure on fixed assets as rates increased; however, in
an open economy, including both interest rates and the money supply would
introduce multicollinearity.
The third equation turns to long-term liabilities. As in de Medeiros, this
approach will, for simplicity‘s sake, avoid separate equations for equity and
long-term debt and instead model the dependent variable
,
which is the sum of equity and long-term debt, as a function of three related
indicators:

where we expect a rise in fixed assets to increase capital resources because new
fixed assets presumably incur increased long-term debt or equity (or both);
increased capital resources from the time period before to lead to higher capital
resources in the subsequent period; and increased corporate bond yields to
increase firm ‘s financing costs.
Economic and business theories hold that companies generally try to
achieve a balance between current assets and current liabilities, so as to avoid
both deadweight capital and overleveraging, which can lead to bankruptcy.
However, exogenous factors such as the cost of borrowing likely play a role in
this balance. The fourth equation, then, models current liabilities as a function
of current assets, financing costs, and benchmark interest rates at time
(
:

We expect current liabilities to rise as current assets increase, so that the balance
is preserved between the two. We expect current liabilities to decrease,
however, as average corporate bond yields and benchmark interest rates
increase, reflecting an increasing price of money in two different (but related)
26

Elliott 1972, 1508.
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markets and discouraging borrowing. Conversely, if bond yields and/or
interest rates decreased substantially, firm might decide to undertake a round
of borrowing to finance a project that it might not have otherwise, save for the
rate decrease. The inclusion of the interest rate bolsters the argument for a
monthly increment of time, since many countries determine interest rates on a
monthly or semi-monthly basis.
Hence, we have three equations forming the identities for the balance
sheet:

where
are long-term assets not belonging to fixed assets, and which
are often mainly made up of long-term receivables. This particular variable is
designed to plug the hole between total assets and the sum of current and fixed
assets. These identities also follow de Medeiros.
Thus, the quantities in Table 1 would be forecasted for firm ‘s future.
Table 1: Items Forecasted Using Econometric Approach
Balance Sheet Item
Assets
Current Assets
Long-term Assets

Fixed Assets
Total Assets

Direct Determining Factors
Revenues, money supply
Current assets, fixed assets
Supply, lagged fixed assets, money supply, average
corporate bond yields, total discretionary internal
funds
Current assets, fixed assets, long-term assets

Liabilities
Current Liabilities
Capital Resources
Total Liabilities
Income Statement
Gross Revenues

Costs & Expenses
Net Earnings
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Current assets, average corporate bond yields,
benchmark interest rates
Fixed assets, lagged capital resources, average
corporate bond yields
Current liabilities, capital resources
Domestic price of product, supply, investment income
Admin costs, supply, labor costs, financing costs,
miscellaneous costs (alternatively, international price
of product, exchange rate, and supply)
Revenues, costs & expenses
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Use of the Econometric Approach
This model is intended to be used as the basis for the type of forecast described
previously, which is meant to replace the earnings forecasts currently made by
traditional methods such as the DCF. However, in some circumstances, it may
be beneficial to simply model a company‘s finances using this framework in
order to assess the relative importance of different exogenous factors on a
company‘s performance. For instance, if a forecast is not required in an
arbitration setting, then the values of the coefficients of variables may be
examined to give an idea of their impact on the company‘s bottom line. For
example, say an expropriation coincides with a rise in the benchmark interest
rate of a country from which the company generally borrows money. Plugging
this additional information into the equation for current liabilities would give
an indication as to how the company‘s short-term debt levels would have
reacted in this scenario; specifically, it would be theoretically possible to not
only estimate whether the rate increase would increase or decrease firm ‘s
current liabilities, but would also give grounds to stipulate how much that rate
increase would have increased or decreased current liabilities. For an additional
example, say that the international price of firm ‘s product jumped as the
government taking was occurring. Using the equations for supply and demand,
one could determine the effect of the price increase on supply and demand for
firm ‘s product, and ultimately its revenues and current assets. Again, a
hypothesis as to the direction and the amount of the changes of these quantities
would be possible. Clearly, this information could inform and affect how
judges or arbitrators arrive at the final valuation of a firm.
BENEFITS OF AN ECONOMETRIC APPROACH
The benefits of tribunals‘ and courts‘ use of the econometric approach are
potentially many—especially relative to the other methodologies currently in
use. First, the general reliability of economic forecasting is such that the use of
the methods in a courtroom setting should bring a measure of confidence to the
outcome of the valuation. Economic forecasts are commonplace nowadays, and
are much relied-upon by individuals working on both Wall Street and Main
Street. Both consumers and investors base important decisions about spending
on them. Policymakers and regulators worldwide also rely on them to make
incredibly important policy decisions, such as setting interest rates and tax rates,
and deciding how much government spending should increase or decrease.
Courts accept third-party economic forecasts of a given company as evidence.
Second, an economic forecasting approach to firm valuation would
promote just outcomes in international arbitration by bolstering the objectivity
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and fairness of the valuation process. Rather than relying on the biases inherent
in the calculation of traditional valuation methods, tribunals should encourage
as objective and transparent an approach as possible in determining the value
of an expropriated firm. The econometric approach would be resistant to
tampering by either side because the only inputs are existing numbers in a
company‘s financial records, rather than estimations of potential future values
that are colored by the worldview and thought processes of the analyst giving it.
The transparency of the estimates would be enhanced by the variety of
statistical indicators that reveal the reliability of any regression‘s results. To the
author‘s knowledge, none of these indicators has an equivalent in the
traditional methodologies, resulting in little to no feedback about the quality of
an estimate derived from methodologies like DCF. A limited number of these
statistics are provided for perusal in the table below.
Table 2: Selected econometric and forecasting indicators27
Indicator

Meaning

R²

Percent of variation explained by a regression

Adjusted R²
Standard error of
the regression
Residual sum of
squares

Same as R², but adjusted for degrees of freedom

Log likelihood
Durbin-Watson
statistic

Maximized value of the log of the likelihood function

T-statistic

Ratio of estimated coefficient to its standard error
Tests hypothesis that coefficients of all variables in
regression are jointly 0
Significance level at which hypothesis that independent
variables have no predictive value may be rejected

F-statistic
Probability value
of f-statistic
Akaike
information
criterion
Schwartz
criterion
Sample standard
deviation

Amount of variability around points in the regression line
Measures discrepancies between the data and the
regression

Tests for serial correlation in regression disturbances

Estimate of out-of-sample forecast error variance—used to
select among competing forecasting models
Same as Akaike, but penalizes degrees of freedom more
harshly
Measures dispersion of data around a particular variable

Francis X. Diebold, ―A Brief Review of Probability, Statistics and Regression for Forecasting,‖ in
Elements of Forecasting, 4th Edition (Mason, OH: Thomson South-Western Publishing, 2007), 22–29.
27
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Third, pursuant to the objective of a fair and equitable outcome in
arbitration, the econometric approach has the potential to be substantially more
accurate and convincing than existing methods of valuation, such as DCF.
Partly because of its non-use of human estimates of complex values such as
growth rate, partly because it recognizes the realm of reason by only attempting
to calculate quantities that are possible to calculate, and partly because its
assumptions are firmly grounded in economic theory rather than the cycleprone, short-term market mentality, the econometric approach overcomes
many of the shortcomings of traditional processes. Forecasts can be corrected
for seasonality and the biases that come with them. 28 Indeed, in Vivendi v.
Argentina, the tribunal rejected the DCF estimate of the company‘s value
because it did not demonstrate a ―sufficient degree of certainty‖; similarly, the
Iran Claims Tribunal made unilateral changes to the DC estimates in Phillips v.
Iran because it found the estimate to be excessively optimistic and not
convincing.29 Elliott‘s study, on the other hand, is a fantastic example of how
accurate an econometric forecast of a company‘s value can be.
Fourth, an econometric approach would be customizable. Whereas
processes like the DCF are concrete and the same for every company—and
produce just one value at the end of the process—an econometric approach
would show the relative importance of endogenous and exogenous factors for
each individual firm, as well as provide an estimate of several key aspects of
the firm‘s balance sheet. It would also be flexible in its application to the
specific legal standard for compensation, leaving much leeway for the
interpretation of conditions and external factors by arbitrators. For example,
using an econometric approach would allow arbitrators to either place
investors in the position they were before the investment was made (by a
simple accounting of their investments and time), or—and this is where
forecasting could be especially helpful—place investors in the position they
would have been in the present time had the injurious conduct not occurred.
Fifth, the econometric approach has consequences for which party
bears the consequences of the uncertainty of future earnings. It is clear that the
pendulum could still swing either way with regard to the econometric
approach, as no forecast is infallible. However, it is quite likely that this
approach would result in that pendulum swinging less far in either direction,
thanks to the increased degree of certainty offered by these processes in
comparison with existing valuation schemes. The approach would also ensure
that any swinging that did take place would come as the unintended
consequence of an objective process, rather than forced by the party with,
perhaps, a better stable of lawyers.
28
29

Linke and Zumwalt 1984, 16–17.
Dastvar 2010.
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DETRACTORS AND LIMITATIONS OF AN ECONOMETRIC APPROACH
This approach would not establish a predictable and consistent result, as each
model and its variables would be unique to one company—thus, it would not
go very far in establishing a ―bright line‖ rule for compensation. Econometrics
and forecasting would also be less helpful in determining the likelihood—and
magnitude—of the future earnings of a very new business with more credibility
than past techniques. A sufficiently sizeable dataset would be necessary in
order to establish a reliable estimate for the growth of a company.
According to Sornarajah, the market value approach should only be
used if an award can be made on the basis of both damnum emergens—the actual
monetary loss incurred during a breach of contract—and lucrum cessans—the
lost profit claimed because of a breach of contract. This is because the market
value approach takes future profitability into account. The overwhelming view
is that such a copious standard of compensation is possible only where there is
an illegal taking of foreign property, and not where the expropriation is lawful.
However, the econometric approach could also be taken in cases where the
company that has been taken is a going concern—that is, in cases where the
World Bank Guidelines state that the income-based approach of DCF
methodology should be in use. Sornarajah states that the DCF introduces a
standard of compensation ―through the back door and makes the distinction
between lawful and unlawful takings meaningless,‖ and that the futuristic
components of the DCF should again only be taken into account if the taking in
question is proved to be an illegal one. 30 The econometric approach could
certainly be used to provide information on the most important factors in the
success of the company in question in the first scenario, and forecasting could
be used to determine the likely course of future earnings should the court find
that the taking was unlawful.
CONCLUSION
Much future work in applying econometric techniques to a firm valuation
scenario needs to be done so that benefits of such an approach might be
brought to the attention of the legal community. First, empirical studies fitting
past private financial firm data to this framework, followed by comparison of
the forecasted numbers to actual outcomes, need to be conducted to assess the
accuracy of these methods in a legal setting. These studies could help to
address the biggest limitation of this paper, which is that it is theoretical.
Although corporations are extremely hesitant to provide their confidential

30

Ibid., 446–451.
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financial data, public reports that are available for a fee and analyzed by the
investment community could potentially be used. Ideally, however, data from
previous arbitration cases should be obtained and subjected to the econometric
process outlined above. The results from the econometric approach should then
be compared with the firm valuation specified in the award, and following this
both valuations should be compared to the trajectory of similar firms during
that time period to determine how close each estimate came to predicting the
value of the company insofar as how the company would have behaved in
future market conditions.
International arbitration of trade disputes will continue to be a feature
of the current legal environment as long as global markets for goods continue
to expand. If we as a global society wish for this trade to continue, then
improvements to international arbitration techniques seem necessary in order
to improve efficiency and inspire confidence in the capabilities of the
international justice system. This paper proposes to make one small change in
the hopes of being part of that great effort.
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The Impact of Historical Legacies,
Transnational Networks, and Local
Power Dynamics on Dominican
Identity
Mark Hamilton

At 4:32 a.m., darkness gives way to hints of light in the quiet suburbs of Santo
Domingo. As sunlight peeks over the jagged island horizon, dark shadows of
anonymity dissolve and silence is broken by the cacophony of everyday life.
Residents of the Dominican Republic (DR) awaken from their private dreams
and prepare for a new day together. As each opens his/her eyes, different
worlds emerge before them. The first thing seen might be a baseball mitt or a
crucifix or a partner sleeping peacefully. While a visiting economist, John, sees
a complimentary fruit basket at the door of his plush hotel room, a young
Haitian boy, Jean, sees instead a trusty machete he will carry that day in the
Dominican cane fields. And while a concerned mother, Juanita, sees her
children asleep on a shared cot, another woman sees her son wave goodbye,
heading back to New York to pursue his dreams and, purportedly, her comfort.
The DR portrayed in these vignettes is not a unitary “imagined community”1
but rather a mosaic of enmeshed visions, imagined by diverse actors who make
sense of the world before them in the context of pervasive institutional
discourses, fragmented cross-border networks, and localized power struggles
for survival and significance.
This article introduces an original analytic framework to unpack the
networked mosaic of Dominican identity, exploring how historical
contingencies, multisite networks, and contested power relations help to define
contemporary “Dominican-ness.” The model challenges the notion of a
structured and universal Dominican identity, but does acknowledge that
1

See Benedict Anderson, Imagined Communities, vol. 2 (London: Verso, 1991).
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historical legacies and community narratives condition how people interpret
their national identity vis-à-vis other actors, networks, and nations.
The article is divided into five interrelated sections. Sections I and II
analyze the institutional legacies and cross-border people flows that serve as
conditioning background for contemporary Dominican identity discourses.
Section III then highlights unique transnational dynamics of the DR case. It
explores how the legacies of dependency and antipathy cultivated in relation to
the U.S. and Haiti correspond to pervasive discourses of race and nationalism
in the DR today. Section IV binds together the three previous sections and
establishes a conceptual model that traces the myriad ways that Dominican
identity is configured and contested in local power struggles and
transnationally networked relationships. Finally, Section V explores the
relevance of the model and case analysis for other global contexts and national
communities.
Exploring Institutional Legacies of Dominican Political and Economic Relationships
According to the late Latin Americanist and anthropologist Eric Wolf, attention
to history allows one to “look at processes unfolding . . . seeing them not as
fixed entities but as problematic: shaped, reshaped, and changing over time.”2
This section offers a stylized account of Dominican political and economic
history and unpacks some of the key institutional legacies and relevant cultural
practices that continue to inform Dominican identity narratives today. The DR’s
longstanding links with a former occupying power, the United States, and with
an island neighbor, Haiti, are highlighted for their multiform effects on
Dominican national institutions and identity discourses.
Perhaps nothing is more emblematic of Dominican institutional and
identity complexity than the regional power struggles and political reversals
that characterize the DR’s independence narrative. Particularities of the
Dominican case make settling on a single Independence Day a less-than-clear
proposition. Most Dominicans, of course, celebrate the 27th of February as their
anniversary of national independence, commemorating freedom from Haitian
occupiers in 1844. However, on closer inspection, alternate narratives and
institutional reversals can be traced from the time of precolonial Hispaniola to
the present. The timeline includes the warm welcome that Taíno natives offered
to Columbus in 1492, only to be enslaved and (mostly) exterminated within a
decade. It includes Dominican neighbor Haiti throwing off the bonds of its
colonial oppression in 1804, only to unleash its own 20-plus-year military
occupation of the DR (1822–1844). It includes the victorious Trinitarian
campaign to secure Dominican independence from Haiti in 1844, only to be
Eric Wolf, Pathways of Power: Building an Anthropology of the Modern World (Berkeley and Los
Angeles: University of California Press, 2001), 390.
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reintegrated by the Spanish crown a few years later (1861). And it includes
subsequent de-annexation by Spain (1865), only to see the new republic
consumed by elite power struggles, then by ongoing U.S. interventions well
into the twentieth century. Indeed, narratives of Dominican independence, and
institutional legacies more broadly, can hardly be understood apart from the
thick and often tense relational ties with Haiti and the United States.
Dominican institutional relationships with Haiti have been muddled
since the colonial era, catalyzed by foreign interventions and by ongoing power
struggles among the island elite. This phenomenon was seldom more apparent
than during Haiti’s slave-led revolution and its subsequent occupation of the
DR, which complicated bilateral relations during the nineteenth century. Even
today this period serves as a “key historical referent” for island tensions.3 It has
spurred divergent historical imaginations and contributed to legacies of blame
and distrust, even among everyday Dominicans and Haitians.
In the DR, occupation-informed imaginings of a hostile Haitian “other”
still influence national identity discourses.4 Many Dominican intellectuals
heartily critique Haiti’s occupation of Spanish Hispaniola and question Haiti’s
political and cultural legitimacy from the slave revolt forward. Others blame a
historically violent Haitian culture for commonplace fears of Haitians and
“blacks” in the DR today.5 More than a century after occupation, the status of
Haitians is pitiable on the Dominican side of Hispaniola: they serve as a source
of cheap labor and as catalysts for DR nationalist mobilization, a theme
discussed at length in Section III of this article.
In more recent Dominican history, legacies of U.S. intervention
supersede even that of Haiti for its domestic institutional effects. For years, U.S.
Presidents have flexed military and diplomatic muscle to exercise their Monroe
Doctrine priorities in the DR. At the close of both the nineteenth and twentieth
centuries, U.S. economic advisors applied significant pressure to liberalize the
Dominican economy. U.S. military governors directly occupied the Dominican
political helm from 1916 to 1924. Thereafter, the head of the U.S.-created army,
General Rafael Trujillo, ruled the Dominican roost for more than 30 years,
enjoying sponsorship from U.S. President Franklin Roosevelt and his
successors.
David Howard, Coloring the Nation: Race and Ethnicity in the Dominican Republic (Boulder, CO:
Lynne Rienner Publishers, 2001), 28.
4 See Edward Said, Orientalism (New York: Vintage Books, 1978). As discussed in Section III,
imaginings of Haitians as the “Other” condition their relative treatment as regards Dominican
immigration and citizenship policy.
5 For example, Alan Cambeira argues that “genocidal practices and naked hatred against whites
during the violent Revolution exact a lasting toll on the psyche of the dominicanos next door.” See
Alan Cambeira, Quisqueya la Bella: The Dominican Republic in Historical and Cultural Perspective
(Armonk, NY and London: M.E. Sharpe, 1997), 134. Other Dominican scholars are more forgiving to
Haitian revolutionary leaders, highlighting their fear of a second European mobilization, threat of
ongoing slavery in Spanish Hispaniola, and isolation by colonial powers.
3
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Anti-communism helped frame a new round of U.S. military
intervention in the DR in the mid-1960s. A Trujillo protégé, Joaquín Balaguer,
was elected President in 1966, and, with tacit U.S. support, dominated
Dominican politics for much of the next 30 years. Indeed, the U.S. government
has long been involved in Dominican affairs. Thus the wide range of
contemporary linkages between the two countries—in migration, trade, and
even baseball—should come as little surprise.6
Modern state institutions in the Dominican Republic consolidated with
only minimal sovereignty in the late nineteenth and early twentieth centuries.
Large-scale sugar production was facilitated by unrest in market leader Cuba
and expansion of U.S.-supported merchant groups in the DR. For nearly 100
years Dominican state earnings were dominated by sugar exports. With the
help of iron-hand approaches by governing officials, the industry contributed
stability within Dominican notions of class and nation.7 However, by the 1980s a
combination of regional economic crises and institutional pressures from the
IMF and World Bank sparked successive Dominican governments to privatize,
deregulate, and diversify national production towards low-wage export
processing zones (EPZs), external-oriented tourism, and nontraditional
agriculture.
The model of institutional coordination that dominated the DR in the
twentieth century is best understood as statist and authoritarian.8 First under
U.S. military governors, then under Trujillo, Balaguer, and other short-term
leaders, decisions to mobilize national development and forge national identity
rested almost exclusively with the political leadership in Santo Domingo
(known for a time as Trujillo City). Emblematic of statist and authoritarian rule,
Trujillo brutally curtailed Dominican emigration, targeted immigration,
squashed political opposition, and limited private enterprise throughout his
regime.9 Political scientist Jonathan Hartlyn traces the roots of what he calls neoSee Max Castro and Thomas Boswell, “The Dominican Diaspora Revisited: Dominicans and
Dominican-Americans in a New Century,” in The North-South Agenda (Miami: Dante B. Fascell
North-South Center, University of Miami, 2002); Jorge Duany, Quisqueya on the Hudson: The
Transnational Identity of Dominicans in Washington Heights (New York: CUNY, 1994) and
“Reconstructing Racial Identity: Ethnicity, Color and Class Among Dominicans in the United States
and Puerto Rico,” in Perspectives on the Caribbean: A Reader in Culture, History, and Representation, ed.
P.W. Scher (New York: Wiley-Blackwell, 2009); Alan Klein, “The Transnational View of Sport and
Social Development: The Case of Dominican Baseball,” Sport in Society 12, no. 9 (2009).
7 The sugarcane economy overlaid the racial bases of the Spanish colonial system and contributed
broad outlines for contemporary Dominican social classes. For a gripping account of the industry’s
sociopolitical effects for the people of one Dominican community, Boca Chica, past and present, see
Stephen Gregory, The Devil Behind the Mirror: Globalization and Politics in the Dominican Republic
(Berkeley: University of California Press, 2007).
8 Development scholar Norbert Lechner has traced crisis-driven regional shifts in Latin America
from inefficiency and corruption of state coordination to deepened social schisms of market reliance
to ambiguity and democratic contradictions in today’s network orientation. See Norbert Lechner,
“Three Forms of Social Coordination,” CEPAL Review 61 (1997).
9 For critical discussion of the legacies of Trujillo’s regime for Dominican identity narratives, see
Lauren Derby, “In the Shadow of the State: The Politics of Denunciation and Panegyric during the
6
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patrimonialism back even further, citing “the country’s tragic history of foreign
occupation, economic ruin, and civil wars during the nineteenth century.”10
Little surprise, then, that the statist coordination that dominated the DR for a
century or more in its authoritarian and neo-patrimonial vestiges still leaves
economic, political, and cultural remnants.
The 1980s saw an important paradigm shift in DR institutions, from a
statist model to one featuring more market coordination. Catalyzed by a series
of local crises and austerity pressures that were “encouraged” by international
financial institutions, Dominican policymakers began to expand national
dependence on global markets far beyond the sugar export sector. Extending to
the 1990s, the Dominican government became a member of many trade and
security organizations, including the World Trade Organization, Caribbean
Trade Partnership, Caribbean Community (CARICOM), American Common
Market, and the Association of Caribbean States. This period of economic
liberalization also coincided with enhanced democratization rhetoric in the DR
and in its regional neighbors, influenced by institutional interconnectedness
with the U.S.
The Dominican shift to a market-centric model of institutional
coordination ruptured longstanding patronage networks and raised
expectations for further societal transformations. The shift catalyzed
fragmenting understandings of national identity and created new sets of
winners and losers. Market and democratic transitions in the DR still lack full
consolidation, and critics claim the new model has failed to deliver on many of
its promises. Remnants of statist and authoritarian coordination still determine
the beneficiaries of technocratic and private sector reform. Acts of elite
patronage have catalyzed private bank bailouts, sparked energy crises, and
contributed to a spiraling national debt. The process of DR market reorientation
has already produced periods of boom and bust. Celebrated high rates of
economic growth in the 1990s that were spurred by island tourism and
maquiladora EPZs have given way to stagnation, inflation, and frustration in
many sectors. This is compounded by commonly held perceptions of limited
state responsiveness to the needs and desires of Dominican citizens and
residents.11 Social schisms and distrust run deep in an increasingly complex
and fragmented society.
Given the fall of statist legitimacy in the DR and the unforeseen
consequences of open market reforms, a new, more networked form of
coordination has filled the institutional vacuum. These days Dominicans rely
Trujillo Regime in the Dominican Republic, 1940–1958,” Hispanic American Historical Review 83, no. 2
(2003).
10 Jonathan Hartlyn, The Struggle for Democratic Politics in the Dominican Republic (Chapel Hill:
University of North Carolina Press, 1998), 4.
11 For critical discussion, see Gregory 2007.
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increasingly on social networks to meet everyday needs, and they draw
especially on their transnational linkages. Mutual dependence across economic
sectors and territorial borders has become a ubiquitous feature of contemporary
Dominican life, with people trusting their networks far more than they trust the
state or the market. Indeed, recent decades have seen fundamental shifts in the
source of Dominican institutional coordination, transitioning from state-level
patrons to global market actors to fragmented social networks.
Exploring Institutional Legacies of Dominican People Flows and Migration Dynamics
This section argues that changing modes of Dominican political, economic, and
social coordination are not the only institutional legacies relevant to
contemporary identity narratives. Another key influence is the DR’s locale at a
dynamic crossroads of Caribbean and inter-American migration. According to
sociologist Nikos Papastergiadis, “The twin processes of globalization and
migration . . . have compelled social scientists to rethink their conceptual
frameworks.”12
Dominican demographics have been transformed in the last 50 years by
the country’s cross-border migration ties to Haiti and the United States.
Regarding inflows, recent estimates calculate the number of Haitian
immigrants in the DR between 500,000 to 1.5 million, which means they
comprise up to a startling 15 percent of the total country population.13 Most
Haitian immigrants lack valid visas or work permits, and complaints have been
raised about the census shortfalls of the DR government and its lack of political
will to address comprehensive immigration reform. Meanwhile, DR outflows
estimate the number of Dominican émigrés to the U.S. between 1 and 1.5
million, with up to a half residing in New York City.14 Another 200,000
Dominican immigrants are estimated in Puerto Rico, a Caribbean neighbor that
also is a U.S. commonwealth.15 In a statistical sense, then, the DR has
Nikos Papastergiadis, The Turbulence of Migration (Cambridge: Polity Press, 2000), 3. Migration
has long been tied to political and economic transitions. Cross-border people flows were crucial in
consolidating modern forms of nationalism and capitalism, according to Anderson 1991, and
Stephen Castles and Mark J. Miller, The Age of Migration: International Population Movements in the
Modern World (New York: Guilford Press, 1993). And linkages continue with today’s shifting forms
of globalized governance and production. See James Mittelman, The Globalization Syndrome
(Princeton: Princeton University Press, 2000); James Rosenau, Along the Domestic-Foreign Frontier:
Exploring Governance in a Turbulent World (New York: Cambridge University Press, 1997); Thomas
Friedman, The World Is Flat: A Brief History of the Twenty-First Century (New York: Farrar, Straus &
Giroux, 2005).
13 See discussion by James Ferguson, “Migration in the Caribbean: Haiti, the Dominican Republic
and Beyond” (London: Minority Rights Group International, 2003).
14 The 2000 U.S. Census recorded 765,000 Dominican-born U.S. residents (more than 400,000 in New
York City), and the Migration Policy Institute estimates at least 300,000 undocumented Dominicans.
See ibid.
15 More than 100,000 Dominicans have been admitted legally to Puerto Rico since 1960, and
estimates of undocumented DR émigrés approach this number, according to ibid. And San Juan
12
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“replaced” its émigré outflows to the U.S. with roughly equivalent numerical
inflows of Haitian immigrants. But the identity impacts of these transnational
migration patterns go far beyond statistical equivalencies.
As with institutional coordination, a network orientation to migration
offers value-added understanding of Dominican cross-border people flows.
Focused at the meso (or intermediate) level between individuals and state
structures, this analysis highlights the “interpersonal ties that connect migrants
in origin and destination areas through . . . kinship, friendship, and shared
community origin.”16 Sociologist Alejandro Portes suggests network analysis as
a corrective to mechanistic structuralist accounts of migration and competing
voluntarist assumptions of economistic rational action.17 In the Dominican
context, migration certainly has offered “escape valves” for frustrated
individuals (voluntarist) and it has been highly conditioned by geopolitics and
historical ties (structuralist);18 nevertheless, these factors ultimately have been
mediated and interpreted through relevant social and ethnic networks.19
Migration’s impact on Dominican demography and national identity
has been influenced by the micro-level (voluntarist) strategies of individual
actors, by macro-level (structuralist) communal legacies, and, most importantly,
by the meso-level networks that bind them together. The next section probes
historical referents of Dominican identity discourses, with emphasis on Haitian
and U.S. transnational ties.

comprises the second most popular Dominican migrant destination after New York City (Duany
2009).
16 D.S. Massey et al., “Theories of International Migration: A Review and Appraisal,” Population and
Development Review 19 (1993): 448.
17 Alejandro Portes, “Economic Sociology and the Sociology of Immigration: A Conceptual
Overview,” in The Economic Sociology of Immigration: Essays on Networks, Ethnicity, and
Entrepreneurship, ed. A. Portes (New York: Russell Sage Foundation, 1995). For an example of a
voluntarist approach to migration, see Peter Stalker, Workers Without Frontiers: The Impact of
Globalization on International Migration (Boulder, CO and Geneva: Lynne Rienner and International
Labor Organization, 2000). For a structuralist emphasis on geopolitical ties, see Saskia Sassen, Losing
Control? Sovereignty in an Age of Globalization (New York: Columbia University Press, 1996).
18 See Castro and Boswell 1992. The authors document Dominican migration to the U.S. as early as
1920 (structuralist) and cite evidence that U.S. officials prioritized an “escape valve”(voluntarist) for
Dominicans in the post-Trujillo era due to high Dominican unemployment, political unrest, and the
nearby Communist specter of Cuba.
19 See discussion by Duany 1994; Sarah Grasmuck and Patricia Pessar, Between Two Islands:
Dominican International Migration (Berkeley: University of California Press, 1991); Peggy Levitt, The
Transnational Villagers (Berkeley and Los Angeles: University of California Press, 2001); Adrian
Pantoja, “Transnational Ties and Immigrant Political Incorporation: The Case of Dominicans in
Washington Heights, New York,” International Migration 43, no. 4 (2005); Robert Smith,
“Transnational Migration, Assimilation & Political Community,” in The City and the World: New
York’s Global Future, ed. M. Crahan and A. Vourvoulias-Bush (New York: Council on Foreign
Relations, 1997).
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Impacts of Transnational Links to the U.S. and Haiti on Dominican Identity
Discourses
This section builds on previous sections and explores transnational dynamics of
the DR case, with particular attention to the identity impacts of dense ties
cultivated with the U.S. and Haiti. It traces how legacies of dependency and
antipathy towards these regional neighbors still contribute to pervasive
discourses of race-infused nationalism in the DR today.
Dominican political-economic institutions and demographics have long
been influenced by transnational dynamics, and this trend has only accelerated
with recent shifts to more networked forms of institutional coordination and
international migration. Ethnographer Peggy Levitt describes links between the
Dominican village of Miraflores and U.S. city of Boston as emblematic of a
twenty-first-century transnational village, for which members need not actually
migrate to be affected by the “social remittances” that flow between
communities.20 Influential hometown associations, political party outlets, and
church conduits have developed not only in Boston, but also in New York City,
Miami, and San Juan. Indeed, migrants often face divisive loyalty demands for
diverse nation-building programs in their home and their host societies.21
Dominican public discourse about “transnationalism” tends to favor
identity ties with the U.S. (and Puerto Rico) over Haiti. For example, the current
Dominican President, Leonel Fernandez, was a former child immigrant to New
York City, where he attended school and secured a U.S. green card.22 Indeed,
Dominican emigrants to the U.S. and Puerto Rico exert significant influence on
the expectations, cultural values, and power struggles at home in the DR.23
Today émigré remittances, sent primarily from the U.S., comprise the largest
source of external Dominican income, with a relative percentage of total gross
domestic product (GDP) that dwarfs average global rates (demonstrated in
Figure 1).

Levitt 2001, 11–12.
See Nina Glick-Schiller, Linda Basch, and Christine Szanton Blanc, “From Immigrant to
Transmigrant: Theorizing Transnational Migration,” in Migration: Transnational Social Spaces,
Research in Ethnic Relations Series, ed. L. Pries (Ashgate: Aldershot, 1999). Migrants often are able to
exert greater power in the economies and politics of their home (origin) country after they move
away. Meanwhile, state institutions in both home and host societies remain “central to the creation
and durability of transnational life” according to Smith 1997, 113.
22 Max Castro, “Immigration and Integration in the Americas,” in The North-South Agenda (Miami:
Dante B. Fascell North-South Center, University of Miami, 2001).
23 Economist Manuel Orozco has examined the financial, political, and economic influences of
migrant remittances in Latin America. See Manuel Orozco, Remittances: Global Opportunities for
International Person-to-Person Money Transfers (London: Lafferty Group, 2005); Manuel Orozco and
Michelle LaPointe, “Mexican Hometown Associations and Development Opportunities,” Journal of
International Affairs 57, no. 2 (2004).
20
21
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Figure 1: Workers’ Remittances Received, Percentage of GDP:
Dominican Republic vs. World Averages (1970–2007)24
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However, not everyone in the DR is pleased with growing
transnational ties to the United States. Domestic critics worry about the longterm effects of dependency, loss of cultural traditions, and growing inequality
between Dominican islanders with and without access to funds abroad.
Expatriate Dominicans are disparaged on the island by epitaphs like
“Dominican York” and “Cadenú” due to their supposed anti-civil behavior
abroad and brazen challenges to elites upon returning home.25 Still, “economic
realism overpowers cultural resistance” in the DR, where there is a common
saying that “to have an American visa is to have a profession.”26 Dominican
World Bank Group, “World Databank: Development Indicators and Global Development
Finance” (Washington, DC: World Bank Group, 2010).
25 David Howard, “Dominicans Abroad: Impacts and Responses in Transnational Society,” in
International Migration and Sending Countries, ed. E. Ostergaard-Nielson (New York: Palgrave
Macmillan, 2003).
26 Ibid., 73, 63.
24
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network linkages to the U.S., notwithstanding the above critiques, are generally
celebrated on the island and understood as a means of upward mobility.
U.S. popular culture encroaches upon everyday Dominican life through
an array of new consumer choices, political activities, and cultural
expectations.27 In-roads made by Dominican nationals in U.S. baseball leagues
and popular music have helped catalyze U.S.-driven consumer markets back in
the DR. Yankees, Mets, and Red Sox caps are worn by countless island youth as
they watch Latin MTV, listen to English radio, and tune in to fashion trends
from the North. Figure 2 demonstrates that for nearly 50 years the economic
impact of imports on the Dominican economy has more than doubled
composite global figures.
Figure 2: Imports of Goods and Services, Percentage of GDP:
Dominican Republic vs. World Averages (1960–2007)28
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See Ginetta E.B. Candelario, Black Behind the Ears: Dominican Racial Identity from Museums to Beauty
Shops (Durham, NC: Duke University Press, 2007).
28 World Bank Group 2010.
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Ties to the U.S. are ubiquitous in Dominican political structures as well.
By the mid-1990s, a New York City resident was elected to the DR Congress for
the first time, and soon thereafter the Dominican government opened dual
citizenship for “Dominican” children born in the U.S. This inclusion of secondgeneration emigrants, paired with the new ability of citizens to vote abroad,
have created problems for election implementation in the DR and made New
York City the second-largest Dominican voter concentration outside Santo
Domingo.29 And the Dominican émigré community today wields significant
clout on sensitive domestic policy issues.
Transnational citizenship with the U.S. may seem ironic given the
continued hesitancy of Dominican leaders to recognize naturalized citizenship
claims of “Haitians” actually born in the DR. While most Dominicans support
transnational ties with the U.S. and Puerto Rico, the politics of Haitian
immigration are far more conflictive. Links between race, nationalism, and
migration can be traced back at least as far as the Trujillo era, when as many as
20,000 Haitians were massacred in 1937 to limit immigration to the DR that was
believed to “worsen the race.”30
Such brutality is no longer the order of the day, but subtle carry-overs
remain from the Trujillo era. Temporary housing structures built years ago for
Haitian sugar workers remain some of the most common sources of Haitian
immigrant lodging today. And a common test still used by Dominicans to
distinguish Haitians from themselves—the former group’s inability to
pronounce the word perejíl (translated as “parsley”)—was first utilized by
Trujillo forces as a national marker during the aforementioned 1937 massacre.31
Throughout
Dominican
political
history,
from
nineteenth-century
independence heroes to present-day elites, the scapegoating of Haitians has
proven a viable mechanism for mobilizing nationalist projects amid societal
crises.32 Contemporary interviews with rural Dominicans elicit common fears of
Haitians’ “vampire-like qualities.”33 Dynamics of race have colored DR political
campaigns, including attacks on Afro-Dominican candidates for their supposed
Haitian ancestral roots, underscoring the theme’s relevance to Dominican
identity narratives more broadly.34

29

Levitt 2001.

Castro 2001, 3.
Cambeira 1997, 286.
32 See insightful discussion by LaToya Tavernier, “The Stigma of Blackness: Anti-Haitianism in the
Dominican Republic,” Socialism and Democracy 22, no. 3 (2008).
33 Howard 2003, 36.
34 In 1995, for example, Dominican media targeted common fears in characterizations of
unsuccessful Presidential candidate Peña Gómez: “His Haitian ancestry made him an unsuitable,
and potentially disloyal, candidate for the presidency of the republic,” according to Howard 2001,
162.
30
31
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While some Dominican analysts downplay the role of race in
contemporary Dominican life,35 many outside observers and a significant
number of self-critical Dominicans acknowledge a seeming “myth of racial
democracy . . . on top of a well-defined and consensually held racial
hierarchy.”36 Silvio Torres-Saillant writes of a dichotomy in national
storytelling: “The tale of Dominican blackness contains the elements of a bad
story, dominated by the theme of Negrophobia, and a good story, consisting of
a narrative of events that show Santo Domingo setting the pattern of the
struggle for freedom and racial equality in the Americas.”37
Dominican nationalist imaginings have long favored ties with the U.S.
over Haiti. Enmeshed race and nationalism discourses have been influenced by
the economic investment and political power of a (perceived) White America.38
They have been propagated by traditional island elites who, following Trujillo’s
example, continue to stress a White, Hispanic heritage.39 And they have been
reinforced by scarring discourses surrounding nineteenth-century Black
Haitian occupation, combined with power-laden reversals that have led to a
semi-permanent flow of low-cost Black Haitian labor. The DR is heavily
influenced by institutional and discursive legacies of dependency and
antipathy vis-à-vis the U.S. and Haiti, and its transnational networks and raceinfused power dynamics reflect these characteristics.

See discussion by Cambeira 1997.
Jim Sidanius, Yesilernis Peña, and Mark Sawyer, “Inclusionary Discrimination: Pigmentocracy
and Patriotism in the Dominican Republic,” Political Psychology 22, no. 4 (2001): 847. Researcher
David Howard is more pointed: “The manner in which race and ethnicity have been constructed in
relation to Haiti has colored, or perhaps more accurately bleached, the image of the Dominican
nation” (2001, 17).
37 Silvio Torres-Saillant, “Blackness and Meaning in Studying Hispaniola: A Review Essay,” Small
Axe 10, no. 1 (2006): 182. According to survey data reported by Max Castro and Thomas Boswell,
some 80 percent of migrant Dominicans in the U.S. self-report as “White” and reject classification as
“Black” by U.S. officials. See Castro and Boswell 2003, 10. Transnational Dominicans, despite their
experience abroad as victims of prejudice and discrimination, have not allied with the cause of
“Blacks” and “Haitians” in DR society.
38 In the DR, media emphasis on consumptive values shared by transnational and traditional elites
fails to challenge status quo power relations among Dominican racial, ethnic, sex, and class
hierarchies. See Antonio Menéndez Alarcón, Power and Television in Latin America: The Dominican
Case (Westport, CT and London: Praeger, 1992).
39 Of course, race and nationalism are not the only identities essentialized in prominent Dominican
discourses. Alternative voices on gender and sexuality struggle for political influence and cultural
space at home and abroad in Dominican identity formation. See varied contributors to Ginetta E.B.
Candelario, ed. Miradas Desencadenantes: Los Estudios de Género en la Républica Dominicana al Inicio del
Tercer Milenio (Santo Domingo: INTEC Press, 2005). Also see Nancy López, “Race-Gender
Experiences and Schooling: Second-generation Dominican, West Indian, and Haitian Youth in New
York City,” Race Ethnicity & Education 5, no. 1 (2002); Carlos Decena, “Tacit Subjects,” GLQ: A
Journal of Lesbian and Gay Studies 14, no. 2/3 (2008).
35
36
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Sketching “Dominican-ness”: An Analytic Framework for Negotiating Identity
Previous sections have sketched broad historical, institutional, and discursive
dynamics that inform Dominican communal narratives. This section introduces
the conceptual framework of a multisite research model and considers the
myriad ways that everyday Dominicans can leverage relevant discourses and
resources from their social networks. The model provides a base for future
researchers to trace the multiple configurations and contestations of identity
questions in the DR and elsewhere.
Social theorists have long been concerned with questions of community
bonds, modes of conflict, and economic order. However, in recent years social
theory has been pulled in divergent directions. Neoclassical economics
emphasizes individualist assumptions of rational choice and economic utility,
leaving minimal space for cultural or value differences. Cultural theories,
exemplified by Samuel Huntington’s polemic Clash of Civilizations, stake out a
very different stand with their broad, homogenous stereotypes of particular
nations and cultures.40 Finally, critical theorists have focused on structural
inequalities, varying in their relative privileging of race, class, or gender as they
craft their own universal norms.
None of these frameworks (economistic individualism, culturalist
pigeonholing, or structuralist determinism) provide sufficient nuance to
capture the complexities of Dominican identity formation. Rather, social theory
in the DR is best considered locally at the interface of actors’ networks and the
interlocking webs of their strategic relationships. Questions of power are best
interrogated locally, according to these networks’ “complex strategic
situation.”41
It helps, then, to build on the broad categories discussed in Sections I,
II, and III of this article—the enmeshed institutional legacies of political and
economic coordination, the multidirectional migration dynamics, and
transnationally informed race and nation narratives—to consider their potential
juxtapositions within more localized networks. Being “Dominican” can mean
different things to different actors, and distinct conceptions can arise in New
York City, Santo Domingo, or along the Dominican-Haitian border.
Articulating communal identity is not only a social, but also a political act,42
negotiated among diverse individuals and networks whose interests and world
visions compete locally for legitimacy.
Figure 3 below is an original analytic model informed by the work on
“social capital” envisaged by Pierre Bourdieu, who highlights multiple means
Samuel Huntington, The Clash of Civilizations and the Remaking of World Order (New York: Simon &
Schuster, 1996).
41 Michel Foucault, The History of Sexuality: An Introduction, trans. R. Hurley, vol. 1 (New York:
Vintage, 1990), 93.
42 Charles Tilly, Stories, Identities, and Political Change (Lanham, MD: Rowman & Littlefield, 2002).
40
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of commerce and negotiation at a given site.43 This model, though, emphasizes
the importance of multisite negotiations and highlights the intersecting nature
of relevant legitimacy struggles. Figure 3 provides a helpful graphical
framework to link and interpret the diverse empirical work already being
conducted on Dominican identity issues.44
Figure 3: Local Negotiation at Multiple Sites and Network Interfaces

Loic Wacquant, “Toward a Social Praxeology: The Structure and Logic of Bourdieu’s Sociology,”
in An Invitation to Reflective Sociology, ed. P. Bourdieu and L. Wacquant (Chicago: University of
Chicago Press, 1992).
44 See relevant research by Candelario 2007; Susan Dicker, “Dominican Americans in Washington
Heights, New York: Language and Culture in a Transnational Community,” The International
Journal of Bilingual Education and Bilingualism 9, no. 6 (2006); Duany 1994 and 2009; Grasmuck and
Pessar 1991; Gregory 2007; Luis Eduardo Guarnizo, “The Emergence of a Transnational Social
Formation and the Mirage of Return Migration Among Dominican Transmigrants,” Identities 4, no.
2 (1997); Howard 2001; Levitt 2001; Pantoja 2005.
43
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“Being Dominican” in New York City elicits very different meanings,
motives, allies, and competitors than a similar articulation at the heart of Santo
Domingo or elsewhere, such as along the Dominican-Haiti border. Today’s
legitimacy struggles for Dominican identity and development are networked
both locally and transnationally.
For example, a young DR émigré struggling to succeed in New York
City (let’s call him Sammy) may draw on his Dominican identity to leverage
needed support from a local community organization or to receive insider
status for a job in the Dominican-dominated livery taxi industry. He may call
upon nationalist discourses to keep his wife from falling prey to “crazy” ideas
about American feminism or explain to his son why Dominican customs set the
family apart from neighboring ethnic groups. Amid Sammy’s frustrations in
achieving the American Dream, he may become embroiled in local political
activism, may give in to unsavory money-making tactics, or may imagine a faroff day when he might return to his romanticized homeland.45
Meanwhile, back in Santo Domingo, Sammy’s sister Juanita may gladly
accept monthly remittance checks he sends from the U.S., but she may wonder
why they aren’t any larger. She may feel frustrated (if also blessed) by her
responsibilities to care for her aging parents, while Sammy enjoys the “good
life” in New York. Juanita may be overwhelmed by the growing disrespect and
“Americanization” she observes in her teenage son, spoiled by the gifts sent
from Uncle Sammy and by the cable TV channels playing that awful,
misogynist “black” music. Drawing on discourses from local politicians, priests,
and media personalities, she may wish for a nostalgic return to a more
conservative Dominican culture . . . and she may vote, talk, and act accordingly.
Sammy and Juanita compete locally and transnationally on what it
really means to be Dominican, interacting not only with each other, but also
with a host of other actors who share their space in New York City and in the
DR. Their actions and decisions influence others in their transnational network,
not least Juanita’s son, who is caught between their competing discourses and
articulations of “Dominican-ness.”
Dominican structures and institutions (discussed in Sections I, II, and
III) affect actors’ everyday lives and play an important constraining role on
their strategic range of options. Social hierarchies, legal borders, and nationalist
discourses blend with familial, religious, and economic relations to affect the
everyday decisions and the relational tactics of people like Sammy and Juanita
in an unfolding Dominican drama. Still, the diverse actors of this drama are not
passive objects: they are real people and real agents who sense urgency and

See documentation of such articulated imaginings in Yahira Castro, “Dominican Republic: Dual
Citizens,” PBS, www.pbs.org/frontlineworld/elections/dominicanrepublic/; Duany 1994;
Guarnizo 1997.
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seek meaning in their lives. They are conditioned, but not determined by the
constraints, responsibilities, and strategic crises they face and seek to resolve.
In their everyday decisions, actors shape their own world in pursuit of
their survival, assimilation, and autonomy. Individuals and families strategize
which options make sense, which structures to challenge, which media to
believe, which discourses to utilize, which communities to imagine, and which
identities to highlight. All of this takes place amid everyday power relations
with peers, family, and acquaintances, but the effects necessarily feed back into
larger social systems.
In this unpredictable cycle, diverse stakeholders’ decisions to migrate,
invest, protest, or discriminate will contribute to and enhance certain
“Dominican” discourses even as they subvert alternatives. Individuals’ actions
shape seemingly permanent structures and help to reconstitute their own
identities in the process. Development sociologist Norman Long has examined
across cultures how “alternative discourses used by or available to actors”
provide simultaneous constraints and capabilities as networked individuals try
to make sense of their world.46 Even pronounced external interventions (for
example, structural adjustment policies or state-mandated racial
discrimination) ultimately must feed through local circumstances, institutions,
and actors.
Thus, to better understand configurations of Dominican identity, future
research should explore actors’ linkages in local and multisite alliances and
conflicts, applying rigorous mapping of their social networks and rhetorical
commonplaces. The flexibility and analytic rigor of the framework outlined
above is to ground analysis less in abstract generalizations than in the local
realities of everyday power struggles and network discontinuities. It avoids
assumptive pitfalls inherent to classical and contemporary social theory and
allows diverse “Dominican” actors to speak for themselves and to narrate their
networks in context of other competing accounts.
Lessons for Other Transnational Contexts: Ongoing Negotiation
This framework—a multisite, local configuration approach—is relevant not
only to the DR but to other transnational societies. Transferable lessons include
the following:
•
National identity is not primordial; rather, it is historically and
institutionally conditioned by networked “imaginings” that are
contested locally at multiple sites;47
Norman Long, Development Sociology: Actor Perspectives (London and New York: Routledge, 2001),
18.
47 See Anderson 1991, 2; Mark Hamilton, “New Imaginings: The Legacy of Benedict Anderson and
Alternative Engagements of Nationalism,” Studies of Ethnicity and Nationalism 6, no. 3 (2006). At
least three foment linked yet local expressions of nationalism: 1) national minorities, 2)
46
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•

•

•

Capital—not only economic, but also social, political, and
cultural—is constantly moving across sites (Figure 3). Its forms
and value for actors are conditioned by the needs of the local
context and levels of access to brokerage networks, which operate
in varied social fields both within and across geographic sites;
Narratives and discourses of nationalism, development, race,
gender, etc. can be leveraged as a social capital by actors reacting
to their perceived threats48; and
Rather than accepting any one story as complete, attempts should
be made to incorporate multiple narratives into “superior
stories.”49

Conclusion
The time now is 7:32 a.m. Darkness has given way to light, which penetrates
not only the suburbs and shantytowns of Santo Domingo, but also the sugar
fields and deforested lots of Dominican hinterlands, even the skyscrapers and
the baseball diamonds of New York City. Aforementioned economist John,
cane-cutter Jean, and our pair of Dominican mothers are off to their respective
workplaces. Sammy is back in New York living the Dominican Dream and
sister Juanita is trying to awaken her sleep-deprived son after a long night out
on the town.
The individual dramas of these actors are wrapped together by the
contested political, economic, and demographic heritage of the DR, by its
increasingly transnational dynamics, and by its embedded legacies of
dependence and antipathy vis-à-vis the U.S. and Haiti. In the words of the
aforementioned anthropologist Eric Wolf, “All cultures . . . carve out

“nationalizing” states where they live, and 3) “external national homelands to which they belong,
or can be construed as belonging,” according to Rogers Brubaker, Nationalism Reframed: Nationhood
and the National Question in the New Europe (Cambridge: Cambridge University Press, 1996), 4.
Economic and cultural capital may transfer between such groups as they jockey for position at local
sites.
48 Multi-pole nationalism offers strategic points of conflict across geographic sites and social
categories. For example, “Euro-Turks” are an “ambiguous asset” for contemporary Turkish
officials: while they offer a potentially strong lobby group for European Union entrance, an exit
valve for frustrated citizens, and a source of economic remittances, they also create problems for a
universal Turkish identity and present challenges to Turkey’s political status quo. See Eva
Ostergaard-Nielson, “Turkey and the Euro Turks: Overseas Nationals as an Ambiguous Asset,” in
Ostergaard-Nielson 2003. Similar dynamics have been discussed regarding “home” country effects
of Mexican emigrants in the work of Peri Fletcher, La Casa de Mis Sueños: Dreams of Home in a
Transnational Mexican Community (Boulder, CO and Oxford: Westview Press, 1999); Jesús MartínezSaldana, “Los Olvidados Become Heroes: The Evolution of Mexico’s Policies Toward Citizens
Abroad,” in Ostergaard-Nielson 2003.
49 Tilly 2002.
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significance and try to stabilize it against possible alternatives.”50 In the
Dominican context, this stabilization does not imply a uniform national
identity, but rather a context-rich, dynamic mosaic that is informed by local
power relations. As actors across multiple sites articulate “Dominican” identity,
they are not reading from a uniform script, but rather reframing pervasive
narratives to address perceived threats in their local communities and salient
networks.
By any account, the institutional legacies discussed in Sections I, II, and
III are crucial to understand the context of contemporary Dominican identity.
Nevertheless, as discussed in Sections IV and V, actors’ power struggles and
pursuits of significance are ultimately local, informed by their immediate (and
sometimes geographically and ethnically dispersed) social networks. The acts
of “being Dominican” are thus contextual, contested, and constantly in motion,
and they are best accessible to social and political analysts through a mapping
of narratives, networks, and negotiated identities.

Wolf 2001, 395. The author addresses the importance of structural power: “It takes clout to set up,
clout to maintain, and clout to defend; and wielding that clout becomes a target for competition or
alliance building, resistance or accommodation” (ibid).
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