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Letter from the Editor 

Tara Sun Vanacore 
Dear Reader, 

On March 26, 2013, JIS and the Graduate Student Council hosted the annual 
Spring Research Symposium in the SIS Abramson Family Founders Room. 
The theme was Development and Human Security. The Symposium featured 
current SIS graduate students and alumni presenting original research—
including two JIS-published authors—followed by remarks from faculty 
panelists. Our keynote speakers, Professor David Bosco of SIS and Sean 
Peoples of the Woodrow Wilson Center’s Environmental Change and 
Security Program, discussed security at the state and community level, 
setting the stage for a thoughtful and enriching discussion.  

 One remark during the evening made an especially deep impression 
on me. Professor Abdul Aziz Said, senior ranking faculty member at SIS, 
reflected upon research about indigenous democracy in Bolivia and on 
climate change, terrorism, and international action. He recollected that thirty 
years ago, none of those topics would have been included in discussions 
about peace. I realized that it is our responsibility as scholars and 
practitioners to reframe the conversation in just this way, for as Professor 
Said often says, not only is peace possible, peace is also personal.  As I 
prepare to leave SIS and my role as Editor-in-Chief, I hope that the Journal 
and the Symposium continue to give voice to previously unspoken 
narratives. If you attended the Symposium, I hope you feel the same way. 

 I believe that the articles in this issue challenge the status quo in the 
same way that the Symposium presenters’ research did. Our staff is pleased 
to note the methodological diversity represented. From an ethnography of 
North African identity formation, to legal analysis of reforms in Chihuahua 
and a future Palestine, to critical theory approaches to disability rights and 
victim ontology, the authors depart from the traditional realist perspective.  
The range of scholarship is a testament to SIS’ interdisciplinary spirit. 

Serving on the Journal staff has been one of the best experiences of 
my time at SIS. I am confident that our incoming Editor-in-Chief, John Lo 
Forese, will lead with creativity and commitment. I wish him the very best. 

With gratitude to the staff and to you for supporting JIS, 

Tara Sun Vanacore                                                                                                                                 
Editor-in-Chief 
americanujis@gmail.com 
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HOW THE WAR ON TERROR FRAMES VICTIM ONTOLOGY: A 

COMPARATIVE ANALYSIS OF THE CASE OF OMAR KHADR AND 
CHILD SOLDIERS IN SIERRA LEONE 
Luciana Storelli-Castro 

This article seeks to problematize victim ontology in an effort to better reflect 
“degenerate war” settings. Using the Sierra Leone Truth and Reconciliation 
Commission Final Report, the article will demonstrate how accountability 
measures for human rights violations committed by young combatants took 
into consideration the dual victim-perpetrator identity exhibited by these 
youth. A juxtaposition of the Sierra Leone approach with the case of Omar 
Khadr, the youngest combatant to be tried by the United States for war 
crimes, will be couched within the framework of differential distributions of 
precariousness and grievability advanced by Judith Butler. It will be argued 
that complicating victim ontology reveals victims currently lacking visibility, 
such as Khadr, and taxes us with the ethical obligation to recognize and 
rehabilitate them. This article challenges members of bounded communities 
to question and, where necessary, break socially saturated frames of 
recognition that do not adequately or accurately represent reality. 

UNDERMINING MEXICO’S CRIMINAL JUSTICE REFORMS: THE CASE OF 
CHIHUAHUA 
Douglas Keillor 

In November 2012, newly elected President Enrique Peña Nieto of Mexico 
announced a national plan to replace the state-by-state criminal justice 
reforms with a national criminal and procedural code. The state of 
Chihuahua had been a leading example of the new system by implementing 
reforms to achieve three goals: to make the courts more efficient and 
transparent, to make the police more effective and accountable, and to 
improve human rights. With the explosion of violent crime in Chihuahua, 
the criminal justice system proved unable to respond effectively. The public 
responded by condemning the reforms as being light on crime and 
providing too many rights for defendants. Chihuahua passed counter-
reform legislation that undid much of the progress of the 2006 reforms. But 
the counter-reforms had more to do with institutional incapacity to 
implement the reforms than fighting crime. The result is that the 
implementation of a modern, transparent, and rights-based justice system 
has slowly reverted back to a system with excessive discretion, allowing 
police misconduct and overcrowding of prisons with pretrial detainees. 
Under President Peña Nieto’s new plan there is a real threat that the entire 
nation may adopt Chihuahua’s counter-reforms. 
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A CASE FOR THE INCLUSION OF DISABILITY IN DEMOCRATIC 
GOVERNANCE 
Sarah Amin 
 
The broad focus of this paper is to expand the disability identity into the 
realm of world politics, particularly in the areas of democracy and 
governance studies. This expansion requires a paradigmatic shift to a more 
comprehensive conception of human rights. Over the past several decades 
the international community has witnessed the proliferation of disability 
rights movements and inclusive governmental policies for persons with 
disabilities (PWDs). Despite these positive developments, there remains little 
academic literature that posits a nuanced rationale for the full participation 
of PWDs in democratic processes. Moreover, there is a dearth of scholarly 
work that addresses the meaning of citizenship in relation to the social stigma 
and discrimination that disability communities continue to face across 
societies. This paper argues that not only is political participation the means 
by which PWDs will achieve their right to active citizenship, but that it is in 
the interest of a democratic state to include a diverse set of voices and 
perspectives for effective and transparent governance.  
 
IN THE STRAITS OF DENIAL: ENERGY SECURITY, MARITIME POWER, 
AND CHINA’S “MALACCA DILEMMA” 
Nathan Levine 
 
The free flow of cheap energy has become the lifeblood of the China’s 
economic growth, and consequently, energy-security has become an issue of 
paramount concern for China’s foreign policy establishment. China receives 
much of its oil imports via seaborne tankers that must transit long sea lanes 
and traverse narrow and congested straits to reach Chinese ports. Leaders in 
Beijing worry that these straits, particularly the Strait of Malacca, make 
China’s energy imports extremely vulnerable to interdiction and blockade in 
the event of a national security crisis. Therefore some China observers have 
predicted in the past that energy security concerns could drive a Chinese 
naval expansion, and possibly a naval arms race in Asia. This paper argues 
that increasing concern in Beijing over energy security challenges, especially 
the “Malacca dilemma,” is indeed driving Chinese naval development and 
fostering zero-sum foreign policy considerations that strain the U.S.-China 
relationship. Assurances by some authors that China can solve its Malacca 
dilemma without resorting, at least in part, to hard power-backed solutions 
have so far proved dubious in the face of troubling supply-and-demand 
realities that are unlikely to relent for the foreseeable future.  
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NORTH AFRICAN IDENTITY FORMATION IN FRANCE 
Monika Young 
 
The riots that began in poor, immigrant-populated suburbs of Paris and 
spread across France for three weeks in the fall of 2005 brought international 
attention to the failure of the French Republic to properly integrate its 
increasingly diverse immigrant population, especially the alienated second-
generation children of North African immigrants. The mainstream media 
pointed mainly to the failure to assimilate, criminality, and Islamic 
fundamentalism in these poor neighborhoods. This paper seeks to prove that 
the North African community in France has been misunderstood and 
misrepresented. I will examine the formation of French North African 
identity and the ways in which the self-identification and values of North 
Africans differ from the identity projected on them by mainstream French 
society, focusing on the roles that demographic cleavages, history, language, 
religion, and feelings of belonging and “othering” play in creating this 
identity.  
 
A SPRING BREEZE OFF THE GAZA COAST: THE LAW OF THE SEA IN A 

FUTURE PALESTINIAN STATE 
Omar Yousaf 
 
As revolutionary fervor continues to embroil the Middle East and North 
Africa, the question of Palestinian statehood has once again been brought to 
the forefront. Frustrated by the stagnancy of the peace process, Palestinians, 
in their recent calls for statehood, have opted to voice their right to self-
determination through multilateral channels. But while formal statehood 
would empower the Palestinians with numerous rights and privileges, the 
young state would assuredly face many challenges at the same time. 
Securing its sovereignty and striving for socioeconomic empowerment 
would be imperative for a Palestinian state. This paper explores how 
important aspects of the law of the sea pertain to a future Palestinian state. 
Specifically, the paper will discuss Palestinians’ sovereign right to their 
territorial waters, the vitality of a Gaza seaport, and the formation of a 
Palestinian Exclusive Economic Zone off the Gaza coast. Securing these 
rights for a Palestinian state will not only secure its sovereignty, but will also 
embolden the confidence of the population and push for socioeconomic 
empowerment.  
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REBUFFED RENEWABLES: THE PRIVATE MARKET FAILURE OF CHILE’S 
ENERGY POLICY 
Cassie Mullendore 
 
While the majority of Latin American countries were decimated by 1980s 
neoliberal policies, the Chilean model was different. Funded by the copper 
industry and enforced by the Augusto Pinochet military dictatorship, it 
produced sustained macroeconomic growth and stability that have made it 
one of the richest and fastest-growing countries in Latin America today. 
Nevertheless, it has recently become increasingly clear that the privatization 
of the energy sector has resulted in massive problems to the security and 
sustainability of Chile’s future. Chile imports 100 percent of its natural gas, 
coal, and diesel and 80 percent of its overall energy supply. Coupled with an 
increasing population and a massive, energy-thirsty copper industry, Chile’s 
dependence on external suppliers of energy and fossil fuels will only worsen 
if the country continues with its business-as-usual model. The private energy 
market has increased service while lowering prices, but has failed to explore 
new industries, especially sustainable sources. Because of this, the Chilean 
government unveiled a National Energy Strategy plan in 2009 that provides 
a domestic energy policy roadmap for 2012–2030. Its goals are to achieve 
energy independence and to substantially increase the country’s renewable 
energy portfolio. There is no question as to whether Chile possesses the 
resource endowment to become energy sufficient, and with strong 
government intervention in the energy sector, this market failure can be 
ameliorated to provide better energy security to the Latin American nation. 
 
ENGAGING CIVIL SOCIETY TO COMBAT HUMAN TRAFFICKING IN THE 
UNITED STATES 
Davina P. Durgana 

This paper seeks to identify symbiotic areas of civil society engagement in 
the anti-trafficking field. This paper outlines specific gaps in federal policy 
toward victim service provision for human trafficking victims and 
formulates innovative policy recommendations that will capitalize on the 
existing resources of civil society groups. By using her participant 
observations of civil society institutions with unique public authorities in 
their respective communities, such as Volunteer Firefighters, Emergency 
Medical Services Providers, Big Brothers Big Sisters, and National Court-
Appointed Special Advocates, the author was able to supplement the gaps 
she identified. Additionally, she used her experience working in the field to 
inform her gap analysis of which victim populations are underserved or in 
need of drastically augmented services. 
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Luciana Storelli-Castro is currently pursuing an MA in African Peace and Conflict 
Studies as a Rotary Peace Fellow at the University of Bradford, UK. Having 
previously served as a Research Assistant at the United States Institute of Peace, 
Luciana holds an MA in Ethics, Peace, and Global Affairs from American 
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How the War on Terror Frames 
Victim Ontology: A Comparative 
Analysis of the Case of Omar Khadr 
and Child Soldiers in Sierra Leone 
 
Luciana Storelli-Castro 
 
Ayub Kheil, Afghanistan, July 27, 2002 – In the remote southeast corner of 
Afghanistan within close proximity to the Pakistani border, a U.S. Special 
Forces unit scurried to surround a mud-brick village compound. U.S. 
intelligence had received information that a group of al-Qaeda operatives 
were stationed at this site. Women and children were allowed to leave the 
compound and those remaining were offered multiple chances to surrender. 
When they refused to lay down their arms, U.S. warplanes descended upon 
the village four hours later and flattened the compound. Soon thereafter, 
U.S. troops moved to secure the area. As they made their way through the 
rubble, a lone fighter emerged from behind a broken wall and threw a 
grenade in the direction of Special Forces Sgt. Christopher Speer. U.S. forces 
immediately returned fire, piercing 15-year-old Omar Khadr with three 
bullets to the chest.1  
 As soldiers towered over the bleeding teenager whose scrawny 
figure made him appear even younger, Khadr reportedly pleaded, “Kill me. 
Please just kill me.”2 However, Khadr did not die that day. Instead, an 

                                                             
1 For a descriptive account of the July 27, 2002 offensive on the village of Ayub Kheil, see 
Michael Friscolanti, “Who Is the Real Omar Khadr?” Maclean’s, November 9, 2010, accessed 
August 21, 2011, http://www2.macleans.ca/2010/11/09/who-is-the-real-omar-khadr/.    
2 Jeff Tietz, “The Unending Torture of Omar Khadr,” Rolling Stone, August 23, 2006, accessed 
August 21, 2011, http://www.rollingstone.com/allaccess/search.  
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American medic managed to save Khadr’s life and he was later transferred 
to a hospital at the Bagram Air Base where he was treated for his chest injury 
and the serious shrapnel wounds he had incurred to his head and eye.3 The 
fate of Sgt. Speer would not be as fortunate: He would spend ten more days 
in agonizing pain from the shrapnel that had lodged in his brain when the 
grenade ripped open his skull. Never leaving Speer’s side was his wife, 
Tabitha Speer, who would split her time between rubbing his feet, kissing 
his cheeks, and praying that her husband’s life be spared. Sgt. Speer would 
eventually pass away, leaving behind a wife, three-year-old daughter, and 
newborn son.4  
 Upon gaining consciousness at Bagram Air Base, Khadr “entered the 
extralegal archipelago of torture chambers and detention cells,”5 becoming 
the youngest person ever to be detained at Guantánamo Bay and the first 
child to be tried for war crimes by the United States.6 It is here where Khadr, 
referred to as “Guantánamo’s child,”7 has remained since his capture. On 
October 13, 2010, Khadr pleaded guilty to five counts of war crimes and was 
sentenced to eight years in prison with the possibility of parole in June 2013.8 
This sentence comes in addition to the eight years Khadr has already served 
at Guantánamo Bay.9 In all, Khadr has spent more than a third of his life 
languishing in a cell while allegedly undergoing systematic torture.10  
 The case of Omar Khadr has ignited significant ethical and legal 
concern, particularly considering that by international standards Khadr was 

                                                             
3 Ibid. 
4 Michael Friscolanti, “Khadr’s Case: Who Is the Real Victim Here?” Maclean’s, June 18, 2007, 
accessed August 21, 2011, 
http://www.macleans.ca/article.jsp?content=20070618_106209_106209.  
5 Tietz 2006. 
6 Laurence Steinberg, “Should the Science of Adolescent Brain Development Inform Public 
Policy?” American Psychologist 64, no. 8 (2009): 741. 
7 Barbara Harlow, “Child and/or Soldier? From Resistance Movements to Human Rights 
Regiments,” CR: The New Centennial Review 10, no. 1 (2010): 197. 
8 In September 2012, Omar Khadr was transferred to the Millhaven maximum security prison in 
Bath, Ontario to serve out the remainder of his 8 year sentence. See Luis Martinez, “Omar 
Khadr: Guantanamo Detainee Transferred to Canada,” ABCNews, September 29, 2012, accessed 
April 8, 2013, http://abcnews.go.com/blogs/politics/2012/09/omar-khadr-guantanamo-
detainee-transferred-to-canada/ 
9 Following a US court of appeals ruling on January 2013 that overturned the conviction of an al-
Qaeda operative on the grounds that the charges levied against him by a US military court did 
not constitute war crimes, Khadr’s lawyers have initiated proceedings to appeal all convictions 
entered against Khadr in 2010. As reported by The Globe and Mail, “Mr. Khadr’s lawyer and 
others say such rulings raise grave doubts about the validity of Mr. Khadr’s guilty plea to 
terrorism and murder charges in the same court, because those were not war crimes in 2002 
when the Canadian teenager was involved in a gun battle in which a U.S. soldier died.” See Paul 
Koring, “Validity of Khadr’s Guilty Plea in Doubt,” The Globe and Mail, February 28, 2013, 
accessed April 8, 2013, http://www.theglobeandmail.com/news/national/validity-of-khadrs-
guilty-plea-in-doubt/article9145486/    
10 Friscolanti 2010. 
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technically a child when first apprehended.11 Moreover, the harsh 
interrogation methods employed by U.S. authorities in extracting a 
confession from Khadr have thrown a cloud of doubt over the validity of 
facts surrounding his case. According to Khadr’s attorney, Dennis Edney, 
“Anyone who believes this was a full voluntary confession is crazy. If they 
had asked him to plead to the shooting of John F. Kennedy, we would have 
agreed to that, too.”12 While the United States government maintains that 
Khadr is a dangerous threat, his advocates counter that Khadr is a hapless 
victim of circumstances, having been brought up brainwashed by a 
fundamentalist father who subsequently volunteered his son to train and 
fight for al-Qaeda.  
 Khadr can be categorized as a “complex political perpetrator,” a 
term developed by Erin Baines in reference to “a generation of youth who 
have grown up in settings of chronic crisis and, presented with a set of 
‘choiceless decisions’ develop strategies to navigate complex, violent 
terrains.”13 For Khadr, who was raised to harbor al-Qaeda sympathies within 
the broader context of an unstable and cyclically conflict-ridden Afghanistan, 
whether he was acting out of his own free will in carrying out acts of 
violence remains a matter of contention.14 Khadr teeters between being a 
victim and perpetrator, not completely one or the other in their 
unadulterated form. What implications this may have on the 
conceptualization of victim ontology15 and policy formation is the subject of 
further discussion in the sections that follow.   
 
VICTIM ONTOLOGY IN DEGENERATE WAR SETTINGS 
 
Moral theorizing surrounding the discourse on just-war politics makes a 
distinction between ius ad bellum (justice of war) and ius in bello (justice 

                                                             
11 According to Article I, Part I of the UN Convention on the Rights of the Child, “For the 
purposes of the present Convention, a child means every human being below the age of 
eighteen.” UN General Assembly, “Convention on the Rights of the Child, A/RES/44/25, 
December 12, 1989, accessed October 10, 2011, 
http://sithi.org/admin/upload/law/Convention%20on%20the%20Rights%20of%20the%20Chi
ld.ENG.pdf.  
12 Friscolanti 2010. 
13 Erin Baines, “Complex Political Perpetrators: Reflections on Dominic Ongwen,” The Journal of 
Modern African Studies 47, no. 2 (2009): 165. 
14 It should be noted that Khadr was born into an Islamic fundamentalist family in Toronto, 
Canada. In 1988, at the age of 2, Khadr and his family moved to Pakistan where the family 
would concretize their relationship with al-Qaeda. SeeTietz 2006 
15 Ontology is defined in Aristotelian terms as “the science of ‘being qua being,’ i.e., the study of 
attributes that belong to things because of their very nature.” See Nicola Guarino, Daniel Oberle, 
and Steffen Staab, “What Is an Ontology?” in Handbook on Ontologies, ed. Steffen Staab and Rudi 
Studer (Berlin: Springer Verlag, 2009), 1. A victim ontology can thus be understood as an 
exploration into the nature and attributes that constitute victims.  
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within war).16 In modern warfare, while the justifications (ius ad bellum) for 
engaging in armed combat have not changed substantially,17 there is a 
profound difference in the means used to conduct battle (ius in bello). Martin 
Shaw employs the term “degenerate war” to describe the mutation in the 
means of modern warfare. Shaw argues that degenerate wars are 
characterized by technological advances that have made possible both the 
rise in scale and rapidity of mass killings; in addition, Shaw points to an 
increased targeting of civilians in armed conflict.18 A gradual shift from 
interstate to intrastate conflicts provides an explanation for the prevalence of 
increased civilian casualties. As Beverly Crawford notes, “In World War I, 14 
percent of all deaths were civilian. That figure rose to 67 percent in World 
War II. And in the 1990s, where most wars were within rather than between states, 
civilian deaths totaled 90 percent of all deaths.”19 To the extent that U.S. 
forces wield an exceptionally sophisticated and destructive arsenal and are 
engaged in a global campaign against an idea (i.e. terrorism20), as opposed to 
having a more conventional adversary with fixed borders and uniformed 
combatants, the war on terror can be catalogued as a form of degenerate war.  
  A significant paradigm shift such as the transformation of 
conventional war into degenerate war challenges scholars and policymakers 
to reevaluate, rearticulate, and, where necessary, reconstruct theoretical 
conceptualizations of war. This is imperative, given the many moral 
conundrums that surface in light of emerging conflict modalities. The case of 
Omar Khadr illustrates this point: Khadr represents a shade of gray within 

                                                             
16 Martin Shaw, War and Genocide: Organized Killing in Modern Society (Cambridge: 
Polity/Blackwell, 2003), 23. 
17 For instance, President George W. Bush’s justifications for the U.S. unilateral invasion of Iraq 
in 2003 have been compared to President Woodrow Wilson’s reasons for entering World War I. 
“Wilson ran on a platform of staying out of World War I, but he took the US into a conflict that 
killed about 8 million people, including 126,000 Americans. He justified our entry on the allied 
side as a way to make the world safe for democracy, to end all wars, and to punish Germany for 
attacking American civilians at sea. George W. ran on a platform of resistance to “nation-
building,” but he invaded and attempted to remake a foreign country, saying that he wanted to 
punish terrorists, expand democracy abroad, and reduce the chances of future wars in the 
region. In both cases, critics of the war said that the real motivations were economic.” See Peter 
Levine, “George W. Bush and Woodrow Wilson,” February 9, 2006, accessed October 10, 2011, 
http://www.peterlevine.ws/mt/archives/000811.html. 
17 Shaw 2003, 23. 
18 Ibid., 24.  
19 Beverly Crawford, “The Causes of Cultural Conflict: An Institutional Approach,” in The Myth 
of “Ethnic Conflict”: Politics, Economics, and “Cultural Violence,” ed. Beverly Crawford and Ronnie 
D. Lipschutz (Berkeley: University of California Press, 1998), 3. 
20 Terrorism continues to be a highly contested concept as evidenced by the enduring failure of 
the United Nations to provide an internationally agreed-upon definition of the term. Borrowing 
from Title 22 of the United States Code, terrorism here is broadly understood as “premeditated, 
politically motivated violence perpetrated against noncombatant targets by sub-national groups 
or clandestine agents, usually intended to influence an audience.” See Robert Kennedy, “Is one 
person’s terrorist another’s freedom fighter? Western and Islamic approaches to ‘just war’ 
compared,” Terrorism and Political Violence 11, no. 1 (1999): 4.   
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the black-and-white continuum underpinning dominant victim discourse; he 
is caught in the unsettling role of victim-perpetrator. However, the 
underlying assumptions informing the dominant discourse on victim 
ontology do not take into account those like Khadr who straddle the line 
between victim and perpetrator. Erica Bouris identifies dominant 
constructions of victim identity as predicated upon the following 
characteristics: innocence, purity, lack of responsibility, the absence of guilt, 
and moral superiority.21 These current conceptualizations of victims have 
failed in attuning theoretical frameworks to better reflect the nuanced nature 
of degenerate war settings. Were victim discourse only a matter of syntax, 
anachronistic conceptualizations would not be so problematic. However, one 
must take into consideration how dominant constructions of what constitute 
victims permeate spheres of public life, most notably influencing public 
perceptions and policymaking.   
 The philosophical engagement of probing and reconstructing 
existing conceptualizations of war motivates this article. By problematizing 
victim ontology, this article seeks to contribute to literature on the war on 
terror by offering a more nuanced ontological understanding of victims that 
better reflects degenerate war settings. Toward this end, an overview of child 
soldier narratives extracted from the final report of the Sierra Leone Truth 
and Reconciliation Commission will be conducted to illustrate how youth 
combatants problematize victim ontology through their roles as complex 
political perpetrators. This narrative, combined with the contrast in 
approach taken in Khadr’s case, will be couched within the framework of 
differential distributions of precariousness and grievability advanced by 
feminist philosopher Judith Butler. Lastly, focus will be shifted onto the 
broader implications that a change in victim ontological thought might have 
in practical terms and the challenges that lie ahead in revising the dominant 
discourse on victim ontology. It will be argued that complicating victim 
ontology reveals victims currently lacking visibility and, as such, taxes moral 
agents with the ethical obligation of recognizing and assisting these victims. 
 
COMPLEX POLITICAL PERPETRATORS IN VICTIM ONTOLOGY: CHILD SOLDIERS IN 
SIERRA LEONE   
 
At the onset of the Sierra Leone conflict in 1991, Sierra Leone was described 
as a nation of children, with half of its population of approximately 4.5 
million people consisting of children.22 During the course of its 11-year civil 
war, it is estimated that upwards of 10,000 of these children were recruited 

                                                             
21 Erica Bouris, Complex Political Victims (Bloomfield, CT: Kumarian, 2007), 35. 
22 Sierra Leone Truth and Reconciliation Commission, “Sierra Leone Truth and Reconciliation 
Commission Final Report vol. 3B,” October 2004, accessed February13, 2011, 
http://www.sierra-leone.org/TRCDocuments.html: 234. 
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as child soldiers.23 Parties to the conflict, namely the Revolutionary United 
Front (RUF), the Armed Forces Revolutionary Council (AFRC), the Civil 
Defense Forces (CDF), and the Sierra Leone Army (SLA), pursued a 
deliberate policy of enlisting children to replenish their ranks. Examining the 
modalities of child recruitment into armed factions and the role of children 
in Sierra Leone’s civil war will demonstrate how, according to the 
Commission, “The conflict in Sierra Leone forced children into assuming 
‘dual identities’ of both victim and perpetrator.”24 
 
Modalities of Child Recruitment      
Child recruitment into armed groups generally took the form of abductions 
or forced conscription. Even where children “volunteered” to join armed 
groups, the Commission found that the perilous circumstances in which they 
operated abrogated their agency such that “[s]imply put ‘they had no 
choice.’”25    
 

The commander of the group was Colonel Mohammed Sessay . . . he 
said to me that I should join them or they will kill my mother and 
myself. I chose to join them since I had no option. . . . I joined them 
unwillingly at an early age of 10 years.26 

 
Upon recruitment, intensive military training followed. Many children died 
during these combat trainings as a result of the severe beatings meted out by 
commanding officers. In order to secure retention, one strategy that armed 
groups adopted was branding or carving children with their acronyms on 
different parts of the body (i.e. the chest, forehead, arms, or back).     
 

After we had been captured and trained, they forced us to take up 
guns and we attacked several villages. . . . All those who tried to run 
away were caught and labeled “RUF” with knives, blades, or sharp 
sticks.27 

 
  The RUF (Revolutionary United Front) was the first armed group 
during the civil war to institutionalize child soldiering and was also found 
responsible for carrying out the largest number of abductions during the 
conflict.28 Thousands of children were abducted during raids on villages and 

                                                             
23 Sierra Leone Truth and Reconciliation Commission, “Sierra Leone Truth and Reconciliation 
Report for the Children of Sierra Leone,” 2003, accessed February 13, 2011 
http://www.unicef.org/wcaro/WCARO_SL_Pub_TruthReconciliationRpt.pdf: 15. 
24 Sierra Leone Truth and Reconciliation Commission vol. 3B 2004, 286. 
25 Ibid., 288. 
26 Ibid., 260. 
27 Ibid., 275. 
28 Ibid., 290.  



How the War on Terror Frames Victim Ontology 
 

Fall 2013     7  

then forcibly marched to the bases of armed groups where they would be 
trained to commit atrocities, often under the influence of narcotics.  
 

In May 1996, I was captured by the RUF in Koya and taken to 
Masiaka; I was given a heavy load to carry, and later an AK-47 gun 
and was trained to shoot by my boss. In Waratma, he ordered me to 
kill people and I did. . . . I was later given a tablet, which made me 
see people like birds. I then became perfect in using the gun and 
killed a lot of people in every attack.29 

 
Another strategic ploy used by armed groups to deter children from 
escaping was forcibly commissioning them to commit violations against 
people from their villages and, in some instances, even their own kin. 
Having young people commit such egregious crimes served to dissuade 
them from returning home for fear of retaliation. 
 

. . . in many instances the violations were carried out by children 
themselves against friends and family members. The conflict was 
responsible for producing child perpetrators. One of the horrors of 
the conflict took place in Pujehun in 1991, when pupils of St. Paul’s 
Secondary School, who had been abducted and drugged, were 
forced to slaughter their own parents.30 

 
Base camp conditions were abominable, creating extremely violent 
environments where children were often subject to mental and physical 
torture.31 Children experienced inhumane and degrading treatment at the 
hands of their captors, including being forced to engage in such macabre 
practices as eating human excrement, drinking human blood, and 
cannibalism. 
 

. . . they took a stone and hit the face of my father and he was then 
killed and they removed his blood and put it in a cup and said 
“drink this blood or else we will kill you”; so I have no alternative 
but to drink the blood.32 

 
The Role of Child Soldiers 
Children were used to perform a myriad of different roles involving some 
type of forced labor, porter duties and diamond mining being two such 
examples. Perhaps the most widely attributed role associated with child 
soldiers, however, is that of combatants.  

                                                             
29 Ibid., 280. 
30 Ibid., 258. 
31 Ibid., 276. 
32 Ibid. 
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. . . armed groups deliberately engineered children into becoming 
perpetrators, forcing them to commit atrocities or themselves be 
killed.33 

 
The Commission found that a majority of grave crimes committed by child 
combatants were under a diminished capacity as a result of forced drugging.  
 

Most of the testimonies made to the Commission confirmed that 
children carried out the most atrocious violations while under the 
influence of drugs. The capacity of children to take responsibility for 
their acts remains an issue open for debate.34 

 
 Children came to understand that the more violently they behaved, 
the more loyalty they demonstrated. Loyalty was in turn rewarded with 
protection and survival in the group. Thus, to assure their own personal 
well-being, children were compelled to become ruthless perpetrators of 
human rights violations.35 
 

Children have been rewarded by being given the most bizarre 
names, a sign of the warped nature of many of their commanders. 
Most of the names given to children glorified their  actions and 
goaded them into committing even more atrocities. Some of the 
names of child combatants reported to the Commission included: 
“Merciful Killer,” “Small Pepper,” “Burn House,” “Cut Hand,” “Kill 
Man No Blood,” “Dirty Box,” and “Dead Man No Count.”36 

  
A gendered division of labor and abuse was also evident. The Commission 
found that all the armed groups perpetrated rape, sexual slavery, and other 
forms of sexual violence.37 Young girls were given as “bush wives” and 
raped as a matter of course. Gang rape was not uncommon and age was of 
no consequence.38 Many girls suffered further violations, being subject to 
brutal mutilations.  
 

Girls were not only viciously raped, but also suffered further 
violations and harm by having objects such as sticks, bayonets, 

                                                             
33 Ibid., 282.  
34 Ibid., 280. 
35 Ibid., 286. 
36 Ibid., 282.  
37 Ibid., 268. 
38 In regard to age, “An analysis of the rape statistics in the Commission’s database confirms that 
where the gender and age of the victims is known, 50% of them were 18 or younger, with 25% of 
them being younger than 13 years. The youngest victim in the Commission’s statements was 
just four years old while the oldest was 69 years of age at the time of rape.” Ibid., 159. 
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pepper and burning coals inserted into their vaginas by depraved 
perpetrators. . . . In many instances this kind of rape led to their 
deaths or permanent vaginal and uterine injuries.39 

 
DIFFERENTIAL DISTRIBUTIONS OF PRECARIOUSNESS AND GRIEVABILITY 
 
Fundamentally, the kernel of debate in victim ontology centers on the 
question of what properties constitute a victim. This question takes on an 
added layer of complexity in degenerate wars where, as demonstrated with 
child soldiers in the Sierra Leone Truth and Reconciliation Commission Final 
Report, victims and perpetrators are not neatly partitioned into exclusive 
and homogenous categories. In light of this nebulous territory within victim 
ontology, the question arises: How are victims to be distinguished from 
perpetrators and vice versa in degenerate wars? In grappling with this issue, 
perhaps it is most useful to begin with the admission that, at the most basic 
level, the causal relationship between victim and perpetrator is that a victim 
has suffered an injury inflicted by a perpetrator. Thus, in constructing victim 
subject formation, it becomes necessary first and foremost to apprehend 
injury to life. 
  In Frames of War, Judith Butler offers an insightful and critical exposé 
on how we come to apprehend and, more importantly, recognize lives.40 
Butler contends that apprehension precedes recognition and that in order to 
apprehend a loss or injury to life we must first be able to apprehend lives as 
living.41 According to Butler, apprehension of a life requires the designation 
of a life as precarious, an acknowledgment that the sustainability of a life 
“relies fundamentally on social and political conditions, and not only on a 
postulated internal drive to live.”42 Butler argues that the ontology of our 
bodies is a social ontology43 and, insofar as we remain interdependent social 
beings, all lives are precarious such that “there is no life without the need for 
shelter and food, no life without dependency on wider networks of sociality 
and labor, no life that transcends injurability and mortality.”44  
 However, while all lives are precarious in that they can be 
“expunged at will or by accident,”45 this does not mean that all precarious 

                                                             
39 Ibid., 271. 
40 It is important to note the distinction Butler makes between “apprehension” and 
“recognition.” As Butler explains, “‘Recognition’ is the stronger term, one that has been derived 
from Hegelian texts and subject to revisions and criticisms for many years. ‘Apprehension’ is 
less precise, since it can imply marking, registering, acknowledging without cognition.” See 
Judith Butler, Frames of War: When Is Life Grievable? (London: Verso, 2009), 4.   
41 Butler 2009, 1.  
42 Ibid., 21. 
43 Ibid., 3. 
44 Ibid., 24. 
45 Ibid., 25. 
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lives are recognized as such, nor that all precarious lives are grievable.46 On 
the contrary, a differential distribution of precariousness and grievability 
predicated on a material and perceptual basis conjures a situation whereby 
“those whose lives are not ‘regarded’ as potentially grievable, and hence 
valuable, are made to bear the burden of starvation, underemployment, legal 
disenfranchisement, and differential exposure to violence and death.”47 By 
not recognizing a life as precarious or grievable, that life is effectively 
invisible and, consequently, does not trigger public affective dispositions or 
mourning when injured or lost. Butler contrasts the mass public grieving of 
Americans who died on 9/11 to the relatively scant public attention received 
by non-Americans who also lost their lives as an example of differential 
distributions of precariousness and grievability.48 Similarly, war undermines 
“a sensate democracy,”49 maximizing precariousness for some and 
minimizing it for others.50  
 The recognizability of precariousness is significant in that precarious 
lives impose obligations on us. As Butler articulates, 
 

Our obligations are precisely to the conditions that make life 
possible, not to “life itself,” or rather, our obligations emerge from 
the insight that there can be no sustained life without those 
sustaining conditions, and that those conditions are both our 
political responsibility and the matter of our most vexed ethical 
decisions.51 

 
Therefore, in not recognizing a life as precarious, we have no ethical 
obligation to preserve or protect that life; it is an ungrievable life. This 
prompts the question: How is recognizability constituted? Butler attributes our 
inability to recognize certain lives as precarious to the epistemological 
condition of framing. According to Butler, we apprehend the lives of others 
through frames, or politically saturated operations of power whose 
normative constructions guide our interpretations and influence our 
decisions on how to accord precariousness.52 Thus, our ability and inability 
to recognize precariousness in the lives of others is inextricably bound to 
sociocultural and political convictions that buttress our frames. 
  Admittedly, there is intentionality in using the terms “convictions” 
and “frames” in conjunction. The substantive “conviction” has a dual 
meaning—on the one hand referring to firmly held opinions or beliefs and, 

                                                             
46 According to Butler, “Only under conditions in which the loss would matter does the value of 
the life appear. Thus grievability is a presupposition for the life that matters.” Ibid., 24.  
47 Ibid., 25. 
48 Ibid., 38. 
49 Ibid., 52. 
50 Ibid., 54. 
51 Ibid., 23. 
52 Ibid., 1. 
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alternatively, referring to an accusation of guilt. Similarly, “framing” might 
connote the act of placing something in a frame (i.e. framing a picture), or it 
may also mean something less innocuous, such as falsely accusing someone 
of a crime.53 In understanding the inner workings of how we come to use 
frames of recognition in determining precarious lives, it is worth 
emphasizing that what we regard as objective notions informing our frames 
may, in actuality, be unfounded accusations of wrongdoing grounded in 
sociocultural influences or political persuasions. Leading up to the Rwandan 
genocide in 1994, for instance, hate propaganda and broadcasts used 
proverbs to describe the killing of Tutsis as analogous to the act of killing 
snakes, mice, or rats.54 These proverbs were meant to arouse depictions of 
Tutsis as deceitful and base for their alleged abuses against Hutus during the 
course of history. Accusations leveled against Tutsis of being perverse 
subhumans that posed a danger to Hutus were subsumed as convictions 
informing the subject-formation frames of many Hutus. Thus, for 
genecidaires, Tutsis did not fall within their frames of recognition. Instead, 
Tutsis were framed (i.e., falsely accused) as nonhuman threats. 
 
EXTENDING THE RECOGNITION OF PRECARIOUSNESS: THE SIERRA LEONE 
COMMISSION’S APPROACH 
 
Given the nature of the conflict in Sierra Leone in which children were 
indiscriminately targeted and parties to the conflict broke all manner of 
social taboos, the Commission chose to treat children neutrally as witnesses 
to the conflict. The aim was to understand their roles as victims and 
perpetrators.55 As such, the Commission not only describes in detail crimes 
committed against children, but also crimes committed by children. A caveat 
should be made, however, that crimes committed by children are evaluated 
along with considerations of innate developmental characteristics particular 
to children, namely their vulnerability, malleability, capacity to be 
manipulated through peer pressure, and their advanced capability to imitate 
adult behavior.56 Other considerations taken into account included the 
relative ease of acquiring lightweight weapons57 and overwhelming 
evidence that the most heinous crimes committed by children were carried 

                                                             
53 On this topic, Butler writes, “This sense that the frame implicitly guides the interpretation has 
some resonance with the idea of the frame as a false accusation. If one is ‘framed,’ then a ‘frame’ 
is constructed around one’s deed such that one’s guilty status becomes the viewer’s inevitable 
conclusion.” See Ibid., 8. 
54 International Criminal Tribunal for Rwanda, Prosecutor v. Tharcisse Muvunyi Judgement of the 
International Tribunal for Rwanda Trial Chamber III, ICTR-00-55A-T, September 12, 2006, 
accessed August 21, 2011, 
http://www.unhcr.org/refworld/publisher,ICTR,,,48abd529d,0.html: paras. 120–132. 
55 Sierra Leone Truth and Reconciliation Commission vol. 3B 2004, 280. 
56 Ibid., 281. 
57 Ibid., 283. 
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out while under the influence of drugs, thus bringing to the fore the issue of 
a child’s diminished capacity in distinguishing right from wrong.58  
 In regard to those children who “volunteered” to join armed groups, 
in particular the SLA and CDF, the Commission found the notion of 
volunteering to be wholly inaccurate. In a conflict that witnessed so much 
social upheaval, displacement, and conditions of austerity, the adage “if you 
can’t beat them, join them,” became a survival strategy for those children 
who found themselves unprotected and exposed to danger.59 The 
Commission underscored that in the course of the conflict children had no 
choice. Given all of these factors, the Commission deduced that “the children 
of Sierra Leone suffered the most cruel and inhumane experiences at the 
hands of the armed factions. They were robbed of their youth, their 
innocence and their hope for the future. Many of them will never return.”60 
The Commission concluded, “Their only crime was being children.”61 The 
critical deconstructionist methodology adopted by the Commission in 
conceptualizing the role of child soldiers manifests the practice of a more 
inclusive and egalitarian distribution of precariousness whereby 
perpetrators, in tandem with victims, are recognized as precarious lives.     
 Butler’s writings on precarious lives are instructive when analyzing 
the dominant discourse on victim ontology, which tends to cast perpetrators 
of crimes as ungrievable lives. According to Butler, it is precisely because 
perpetrators are framed as threats to us that we do not afford their lives 
precariousness and, consequently, do not grieve their lives when injured or 
lost.62 Quite the contrary, we rationalize the punishments they incur or their 
death as necessary in order to protect those lives that are deemed more 
valuable. In determining the appropriate accountability measure for the 
scores of child combatants in different global arenas, it is incumbent to frame 
individual acts of perpetration against the broader context of the particular 
conflict.  
 As the Sierra Leone Truth and Reconciliation Commission Final 
Report meticulously documents, children carried out many of the gross 
human rights violations to which they themselves had been subjected, 
including rape, amputations, mutilation, torture, forced labor, displacement, 
and murder.63  

Given this overlap in victim-perpetrator roles, it is imperative that 
any post-conflict justice mechanism be developed around the understanding 
that children encompass a dual identity as both victims and perpetrators. 
The objective should not be to administer retributive justice, but to expand 
our framing of precariousness and strive for a more restorative justice 
                                                             
58 Ibid., 280.  
59 Ibid., 285. 
60 Ibid., 281. 
61 Ibid. 
62 Butler 2009, 31. 
63 Sierra Leone Truth and Reconciliation Commission vol. 3B 2004, 286. 
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approach that assists in rehabilitating children involved in armed conflict 
both mentally and physically.64 In addition, efforts should be directed 
toward their gradual reintegration as valued and contributing members of 
society. Accountability measures should thus reflect the special victim status 
of children. This restorative justice approach is further reinforced by the 
growing litany of neuroscientific studies that attest to the relative immaturity 
of brain development between adolescents and adults, lending support to 
the notion that youths should be held at a different standard than adults for 
legal transgressions. According to Laurence Steinberg,  

 
If there is an overarching theme to emerge from the science of 
adolescent brain development, it is that teenagers are less mature 
than we might have thought. This, in turn, begs the following policy 
question: If adolescents are less neurobiologically mature than 
adults, shouldn’t our policies and practices involving young people 
take this immaturity into account? More specifically, doesn’t the 
immaturity of the adolescent brain argue for added protections for 
young people (e.g., for disqualifying young people from exposure to 
the possibility of a sentence of life without parole, or passing more 
stringent child labor laws), and as well, for fewer rights (e.g., raising 
the driving age to 18 or returning the voting age to 21)?65 

 
 Restoring fractured ties rather than seeking retributive solutions is in 
line with Butler’s observation that “[i]f I destroy the other, then I destroy the 
one on whom I depend in order to survive, and so I threaten my own 
survival with my destructive act.”66 Moreover, by not recognizing the victim 
within the perpetrator, as is the case with Khadr, we risk negating how 
Khadr’s local, state, and international community failed him. As a collective, 
these actors did not provide the necessary safety nets to protect Khadr from 
indoctrination into a terrorist network and an environment wracked by 
perennial insecurity and instability. Butler stresses that our lives are 
interconnected; our actions and omissions have ramifications outside 
ourselves. Thus, we cannot claim that Khadr was the product of isolated 
environs and that, as such, we bear no responsibility in recognizing his 
precariousness.  
 Given that our frames create different subject ontologies,67 a 
conscious effort should be made to think critically of those political and 
social constructions that underpin our frames. These subject ontologies, for 
instance, might be influenced by popular media depictions parsing the 
                                                             
64 For more on measures to rehabilitate former child combatants, see Michael Wessells, 
“Supporting the Mental Health and Psychosocial Well-being of Former Child Soldiers,” Journal 
of the American Academy of Child and Adolescent Psychiatry 48, no. 6 (2009): 587–590. 
65 Steinberg 2009, 746. 
66 Butler 2009, 45. 
67 Ibid., 3.  
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world into “us” versus “them” dichotomies: those deemed enemies fall into 
the category of “insurgents” and “terrorists” while allied forces are depicted 
more favorably as “freedom fighters” or members of a “coalition of the 
willing.” Overly simplistic and uncritical subject ontologies often set the tone 
for major policy decisions, as evidenced when President George W. Bush 
famously warned the world after the September 11 attacks, “You’re either 
with us or against us in the fight against terror.”68 Such constructions 
contribute to an imbalance in sensate democracy, whereby precariousness is 
maximized for some members (i.e., those who are with us) and minimized 
for others (i.e., those who are against us).        
 
REFRAMING VICTIM ONTOLOGY IN THE CASE OF OMAR KHADR  
 
Generally, the court of public opinion holds that children who have been 
forcibly recruited into state and nonstate armed groups should not be held 
accountable for violations they may have been responsible for perpetrating 
during the course of the conflict.69 The substantial cache of legal texts, truth 
commission findings, psychosocial studies, investigative documentaries, and 
human rights reporting available on child soldiers has been pivotal in raising 
public awareness on this issue and, in doing so, nurturing sensibilities 
toward the suffering endured by these children. This “hands off” approach 
toward child perpetrators has even been transposed from the realm of public 
opinion to international courtrooms. In 2002, Chief Prosecutor for the Special 
Court of Sierra Leone, David Crane, set a precedent when he abstained from 
prosecuting any child that had been a party to the conflict in Sierra Leone, 
even though the Statute of the Special Court granted that option. According 
to Crane, this decision was significant in that “[t]he Trial Chamber sent a 
clear message to the world that a person who recruits child soldiers into a 
conflict is a war criminal, but the children recruited and forced to commit 
unspeakable acts are not.”70  
 However, not all children are afforded such immunity, Khadr being 
among those who fall through the cracks of recognizability. The current 
debate on Khadr exposes how frames of recognition are molded by 
operations of power and our political membership within bounded 
communities.71 As Tabitha Speer, widow of Sgt. Speer, stated during Khadr’s 
trial, “Everyone wants to talk about how [Khadr’s] the victim, he’s the child. 

                                                             
68 CNN.com/US, November 6, 2001, accessed August 21, 2011, 
http://edition.cnn.com/2001/US/11/06/gen.attack.on.terror/. 
69 David Crane, “Prosecuting Children in Times of Conflict: The West African Experience,” 
Human Rights Brief 15, no. 3 (2008): 15. 
70 Crane 2008, 13. 
71 A bounded community can be described as “a community bound together by the power of 
shared fate, memories, solidarity, and belonging. Such a community does not permit free entry 
and exit.” See Seyla Benhabib, Another Cosmopolitanism (New York: Oxford University Press, 
2006), 65. 
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I don’t see that. The victims, the children, are my children.”72 Without 
negating the irreversible pain and suffering Khadr’s actions have caused the 
Speer family, failing to recognize the precariousness and grievability of one 
child over another based on the arbitrary delineation of “us” versus “them” 
or, in this case, “my child” versus “somebody else’s child” categories, 
obscures the somber reality that victim and perpetrator nomenclatures have 
increasingly become blurred within the context of degenerate war settings.       
  Had Khadr been a Sierra Leonean child, his life would have been 
arguably recognized as precarious within the broader American public’s 
frame of recognition. Reflecting on how the American response would have 
differed toward Khadr had he been a child soldier in Sierra Leone rather 
than Afghanistan, David Crane writes: 
 

Omar Khadr, a young Canadian, could have been a child in Sierra 
Leone. But he was in Afghanistan, in similar circumstances, not of 
his making or under his control, in an environment from which, as a 
child, there was no escape. Legally, morally, and politically the 
international community, including the United States, has separated 
out children from the horrors of combat, to protect and nurture, to 
rehabilitate and support, not to punish. No children found in combat 
should be held liable for their acts.73    

 
However, the difference between Khadr and child soldiers in Sierra Leone is 
that Khadr killed Americans. Thus, Khadr’s detention and the torture he 
claims to have been subjected to while in American custody are warranted 
by those whose frames of recognition dictate that public enemies be denied 
precariousness. By this logic, determinations on whether to prosecute a child 
for committing crimes should not hinge on considerations of the duress the 
child was in at the time, or whether that child exercised agency or was acting 
under the diminished capacity of forced drugging, but rather on whether the 
child injured precarious lives (i.e. American lives) or nonprecarious lives (i.e. 
the lives of non-Americans).  
 Acknowledging the precariousness of others, including those who 
have acted outside the bounds of established ethical norms, does not 
necessarily excuse or exonerate an individual from personal responsibility. It 
does, however, force one to consider the broader socioeconomic and political 
conditions in which the perpetration of such crimes took place, setting in 
motion the possibility for a more inclusive and egalitarian recognition of 
precariousness. Toward this end, we ought to engage in critical retrospection 
of our frames and break those frames in the event that the ideas that support 
them do not reflect reality or are ethically cumbersome. According to Butler, 

                                                             
72 American Civil Liberties Union, “The Victims,” October 29, 2010, accessed April 24, 2011, 
http://www.aclu.org/blog/tag/Omar%20Khadr.  
73 Crane 2008, 15. 
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the process of breaking frames and engaging in reframing can be quite a 
liberating experience: 
 

What happens when a frame breaks with itself is that a taken-for-
granted reality is called into question, exposing the orchestrating 
designs of authority who sought to control the frame. This suggests 
that it is not only a question of finding new content, but also of 
working with received renditions of reality to show how they can 
and do break with themselves.74 

 
CHALLENGES IN REFRAMING VICTIM ONTOLOGY 

 
Breaking frames is analogous to a revolution in thought; it is a process 
characterized by two opposite types of reactions: destruction (of outmoded 
ideas) and reconstruction (of ideas that reflect the changing nature of reality). 
As stipulated by Butler, revolutions in thought can be liberating, disabusing 
one from previously held notions that deviate from reality or, worse yet, are 
built upon foundations of unsubstantiated evidence or prejudices. At the 
same time, change can be disorienting, alienating, and most unsettling. For 
these reasons, significant shifts in thought are oftentimes met with vehement 
rejection or reproach. When considering victim ontology with regard to 
those who directly or indirectly inflict harm upon members of our bounded 
communities, the challenge lies in assuring an equitable distribution of 
precariousness such that considerations of guilt are not arbitrarily enforced. 
In examining the differential treatment received by child soldiers in Sierra 
Leone in comparison with that rendered to Khadr, it becomes evident that 
Khadr was held at a different standard even though parallels could be 
drawn between him and the children forcibly recruited to fight in Sierra 
Leone’s civil war. To an objective and critical observer, it is unjust to 
distinguish the victim from the perpetrator in the case of child soldiers guilty 
of killing Sierra Leoneans and not do the same for Khadr on the basis that his 
targets were Americans. 
 An additional challenge to reframing victim ontology entails putting 
reconceptualizations of victims into practice. It may seem like a trivial detail 
mired in abstractness, but victim ontology is an essential ingredient in 
forming historical records, legal judgments, and public policy. It becomes 
incumbent on the epistemic community to situate our understanding of 
victims within these broader spheres of life. Thus when measuring degrees 
of culpability, singular analytical frameworks that portray child combatants 
as either victims of structural forces beyond their control or, conversely, 
agents of free will who deliberately engage in acts of wanton killings and 
destruction, should be replaced with a more circumspect theoretical tool. 
One such alternative would be by examining child culpability through the 
                                                             
74 Butler 2009, 12. 
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lens of structuration theory. As envisioned by Anthony Giddens, 
structuration theory “rejects the notion of a dichotomy between structure 
and agency and instead articulates the connection between these two 
concepts as a basis for analyzing human behaviours in particular times and 
places.”75 In determining appropriate accountability measures for child 
perpetrators, it is also important that judicial procedures be calibrated to 
address nuances such as a youth’s relative immaturity in decision making 
and predisposition to behavioral influences.  
 Perhaps the most challenging aspect of reframing victim ontology, 
however, is being cognizant of the social frames that formulate our 
perception of reality and, accordingly, of others. In practical terms, this 
entails not accepting facts at face value; critical thinking and retrospection 
should be nurtured in our educational development and practiced in our 
everyday lives. This also involves demanding that sources of information, 
such as media outlets, be independent and responsible in disseminating 
information. Changing how one thinks of reality and others, in turn, may 
force one to make certain concessions and arrive at different policy 
prescriptions. For instance, in reframing victim ontology toward a more 
inclusive and egalitarian recognition of precariousness, rehabilitating Khadr 
instead of condemning him to eight years in prison would have been the 
preferred method of response; his life would have been ascribed value, 
visibility. Instead of somebody else’s child, Khadr becomes our child. 
 
 
 

 

 

 

 

 

 

 

 

 
                                                             
75 Richard Maclure and Myriam Denov, “‘I Didn’t Want to Die So I Joined Them’: Structuration 
and the Process of Becoming Boy Soldiers in Sierra Leone,” Terrorism and Political Violence 18, no. 
1 (2006): 121. 
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Undermining Mexico’s Criminal 
Justice Reforms: The Case of 
Chihuahua 
 
Douglas Keillor 
 
In President Enrique Peña Nieto’s inaugural address in December 2012, he 
called for dramatic reforms to Mexico’s criminal justice system. Aimed at 
bringing uniformity to the different state and federal systems, he proposed a 
Unified Criminal Code that would replace the existing state and federal 
codes. President Peña Nieto’s proposals come as the Mexican justice system 
is already undergoing significant changes.  

A constitutional framework for reform passed in 2008 requiring all 
state and federal governments to replace the traditional civil law–based trial 
system for an Anglo-Saxon-style adversarial system based on the 
presumption of innocence, due process, and oral public trials. The reforms 
also require an overhaul of the police to create a modern force that is able to 
effectively respond to more complex and violent crime. The goals of the 
reform are to increase transparency, improve human rights, establish the 
rule of law, increase public confidence in the criminal justice system, and 
create institutions able to confront the rise in violent, drug-related crime. A 
successful transition will require significant investment in time and money at 
all levels of government to reform existing institutions and create new ones.  
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The original reform plan required states to implement reforms by 
2016. Different states are at different stages of the reform. However, with 
Peña Nieto’s Unified Code proposal it is unclear how the federal 
government would implement a Unified Code.1 It is likely that the national 
code would draw upon the experiences of states that have already 
completed their implementation, such as the state of Chihuahua. In fact, the 
state of Chihuahua is already being cited by scholars as a “best practice” for 
its swift implementation of reforms.2  

The state of Chihuahua and its farsighted Attorney General Patricia 
González saw the need to adopt these reforms and became the first state to 
begin the transition to an adversarial system in 2007. As a result of its 
successful effort Chihuahua became a model for other states.3 Unfortunately, 
since 2007 Chihuahua has slowly chipped away at key elements of the 
reforms. Each year it has passed counter-reform legislation, often supported 
by the same Attorney General that pushed for the original reforms. These 
counter-reforms have undermined important human rights protections for 
defendants and watered down institutional reforms to the police and 
prosecutor’s office. The goals of the reforms are now at serious risk in 
Chihuahua. 

It is critical to understand how Chihuahua went from a national 
leader in the reform movement to become the model of backtracking and 
counter-reforms. Not only are other states contemplating similar counter-
reforms, but if Chihuahua becomes the basis for Peña Nieto’s Unified Code, 
Chihuahua’s counter-reforms will be nationalized.  

 
I. BACKGROUND 

A. Failures of the Mexican Justice System 
Mexico’s criminal justice system has serious shortcomings. Institutional 
failings in the police, courts, and prosecutor’s office have resulted in a 
system that is unable to effectively address violent organized crime while at 

                                                
 

1 At the time of this writing, President Peña Nieto has not presented a Unified Code to the 
Congress for consideration or released a draft code. 
2 Matthew C. Ingram, “Criminal Procedure Reform in Mexico: Where Things Stand Now,” 
Woodrow Wilson International Center for Scholars (Washington, DC, January 2013), 29. 
3 Management Systems International, the USAID subcontractor working with Chihuahua to 
implement their reforms from 2004 to 2007, stated that it was considered the most progressive 
criminal procedural reform in Latin America. USAID, Mexico Rule of Law Strengthening, Final 
Report to USAID July 6, 2004 to September 30, 2007 (Washington, DC, December 31, 2007). 
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the same time fails to ensure important due process and human rights for 
criminal defendants.  
 

1. The Police 
The police in Mexico at the municipal, state, and federal level are divided 
into two main forces, the preventative police (policía preventiva) tasked with 
patrolling and arresting suspects that they witness committing crimes, and 
the investigative police (policía investigativa) tasked with conducting 
investigations with the attorney general’s office.4 As much as 84 percent of 
all police are preventative police at the municipal and state level.5 The 
preventative police are severely underpaid, undertrained, and 
undersupervised. Yet they have tremendous discretion. They are mainly 
responsible for patrolling and arresting en flagrante crimes, “caught red-
handed.” The lack of pay and supervision has given rise to a culture of 
corruption, where preventative police extort from potential “suspects” to 
augment their wages.6 The police also have been known to require payments 
in order to arrest suspects when victims report property crimes; the “rates” 
vary depending upon the neighborhood.  

While the preventative police are not responsible for conducting 
investigations and collecting evidence (nor are they trained to), they are 
often the first police on the scenes of crimes. But even the investigative police 
suffer from a woeful lack of training. The failure to secure crime scenes, 
collect witnesses’ information, and conduct a basic initial investigation 
results in the loss of valuable evidence in most criminal cases.  

However, most cases that make it to court have not relied on 
evidence gathered from police investigation. Criminal cases largely rely on 
police-obtained confessions. There are few due process protections to ensure 
confessions are obtained legally. Confessions are almost never thrown out of 
court regardless of indications of abuse, coercion, and torture.7 The wide 
acceptance of confessions and the lack of due process protections create an 

                                                
 

4 Ana Laura Magaloni, “Arbitrariness and Inefficiency in the Mexico Criminal Justice System,” 
in Mexico’s Security Failure: Collapse into Criminal Violence, ed. Paul Kenny and Mónica Serrano 
(New York: Routledge: 2012), 93. 
5 Ernesto López-Portillo, “Accounting for the Unaccountable: The Police in Mexico,” in Mexico’s 
Security Failure, 109. 
6 Elena Azaola, “The Weakness of Public Security in Mexico City,” in Police and Public Security in 
Mexico, ed. Robert A. Donnelly and David A. Shirk (San Diego: Trans-Border Institute 2010), 
125. 
7 Magaloni 2012, 94–95. 
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incentive to coerce and torture suspects.8 This also decreases the incentives 
for the police to collect other evidence or improve their investigative 
capacity. The result is that complex crimes—crimes without a suspect in 
custody, crimes where police abuse is unable to coerce a confession, or 
crimes where the criminal has the resources to bribe corrupt police—go 
unpunished. These types of crimes tend to be violent crimes, such as 
homicide, and organized crime.9 For example, an estimated 70,000 
organized-crime suspects were arrested between 2007 and 2010, but 98 
percent were released for lack of evidence.10 Only 5 percent of all crimes ever 
reach a final verdict.11 On the other hand, the prisons are overflowing with 
nonviolent property offenders and other petty criminals.12  

2. The Court System 
The court system in Mexico is plagued by backlogs and inefficiencies. In 
many states the prosecutor has one year from the time of arrest until the trial 
to investigate the crime. The prosecutor can request extensions and even 
once the investigation is completed, procedural maneuvers by both the 
prosecutor and defense attorney can delay a trial or final verdict for many 
months. Most defendants are placed in detention while awaiting trial, even 
those accused of minor offenses. Almost no states have any institutional 
mechanisms to allow for pretrial release or supervision. The most common 
forms of pretrial release require defendants to pay a bail, sign-in with the 
court weekly, and may include house arrest. However, pretrial release is the 
exception.13 Most defendants are detained in the general prison population 
in overcrowded facilities that lack basic sanitation, security, and healthcare.14 
Because of procedural delays and the excessive use of pretrial detention, 

                                                
 

8 Human Rights Watch, “Neither Rights nor Security: Killings, Torture, and Disappearances in 
Mexico’s ‘War on Drugs’” (November 2010), 32 and 39. 
9 Paul Kenny and Mónica Serrano, “Introduction,” in Mexico’s Security Failure (2012), 13.  
10 David Luhnow, “Mexico’s ‘Eliot Ness’ Seeks US Help,” Wall Street Journal, May 19, 2010. 
11 Guillermo Zepeda Lecuona, “Crimen sin castigo: Procuración de Justicia y Ministerio Público 
en México,” (Mexico: CIDAC-FCE 2004), 84, 218–220. 
12 Javier González Garza, “Crisis carcelaria en puerta,” Reforma, May 1, 2010. 
13 Javier Carrasco Solís, “Estudio Comparativo: El Impacto de las Reformas Procesales en la 
Prisión Preventiva en México,” Centro de Estudios Jurídicos de las Américas (Mexico City: CEJA 
2011), 7–10. 
14 Kenny and Serrano 2012, 13. 
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many suspects are imprisoned for months or even years— in some cases 
longer than the eventual sentence would be if convicted.15 
 

3. The Prosecutor’s Office 
The legal process heavily favors the prosecutor. Prosecutors in Mexico have 
an estimated 85 percent conviction rate.16 This is due to disparities between 
prosecutors and defense attorneys, the use of coerced confessions, and the 
lack of impartial judges. Defendants lack legal representation at many 
stages.17 Even when they do receive legal assistance, it is ineffective as public 
defender offices are understaffed and under-resourced.18 Judges routinely 
accept the prosecutor’s evidence, regardless of its poor quality. Judges are 
predisposed to convict because they fear accusation of corruption and are 
required to have every acquittal reviewed by the public prosecutor’s office.19 
Journalists, attorneys, and even judges admit that “guilty until proven 
innocent” is the reality.20  

Institutional incapacity in the police and prosecutor’s office, 
widespread corruption, and the resulting impunity has bred broad rejection 
of the criminal justice system.21 The public has so little confidence in the 
system that it is estimated that less than 25 percent of all crimes are 
reported.22 The bottom line is that Mexico’s criminal justice system is very 
brutal for the petty criminals that the system is able to arrest and prosecute, 
while the majority of violent and organized crimes go unpunished. These 

                                                
 

15 For example, an analysis of data from 2002 estimated that at least 19,000 individuals had been 
placed in pretrial detention and subsequently convicted for minor offenses that resulted in short 
sentences or nonprison sentences. Guillermo Zepeda Lecuona, “Myths of Pretrial Detention in 
Mexico,” Open Society Justice Initiative (New York: Open Society, 2005), 14. 
16 Zepeda Lecuona 2004, 267. 
17 Magaloni 2012, 96. For example, one survey indicated only 30 percent of defendants had legal 
representation at the police office and 70 percent gave police statements without any legal 
advice. Marcelo Bergman, ed., Delincuencia, marginalidad y desempeño institucional. Resultados de la 
encuentra a población en reclusión en tres entidades de la República Mexicana: Distrito Federal, Morelos 
y Estado de México (Mexico City: División de Estudios Jurídicos, CIDE, 2002). 
18 Ibid.  
19 Magaloni 2012, 105. 
20 Robert A. Donnelly and David A. Shirk, “Introduction,” in Police and Public Security in Mexico 
(2010), 27. 
21 Only 37 percent of respondents to a 2007 Gallup survey indicated they “have confidence in 
Mexico’s judicial system.” David A. Shirk, “Justice Reform in Mexico: Change & Challenges in 
the Judicial Sector,” in Shared Responsibility: U.S.–Mexico Policy Options for Confronting Organized 
Crime, ed. Eric L. Olson, David A. Shirk, and Andrew Selee (Washington DC: Woodrow Wilson 
International Center for Scholars, October 2010), 206.  
22 Ibid., 207. 
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were exactly the types of crimes that hit Mexico in a wave, spiking 
significantly in 2008.23 

 
B. Drug Organization Crime Wave 

Mexico has a long history of drug trafficking, and the government has had a 
complex relationship with traffickers. However, this relationship took a 
violent turn with the election of President Felipe Calderón. Ten days after 
taking office in January 2007 he ordered the military into the state of 
Michoacán in order to “take the streets back” from La Familia, the drug 
organization that was based there. Military deployments expanded to eight 
other states and confronted other drug organizations through 2007 and 2008 
(the “Calderón Initiative”).24 After a series of high-profile military executions 
of drug leaders, violent crime spiked in 2008 as turf battles erupted across 
Mexico’s northern states.25 Nationwide, there were 2,120 organized crime–
related killings in 2006 and 2,280 in 2007. In 2008 the number more than 
doubled to 5,219 and by 2011 there were over 12,000 estimated organized 
crime-related killings.26 But the nationwide statistics fail to capture how 
organized-crime violence is concentrated in just a few states and cities. Just 
five states accounted for 54 percent of the deaths, Chihuahua with 2,925, 
Tamaulipas with 1,257, Nueva León with 1,472, Sinaloa with 1,481, and 
Guerrero with 1,813. In both Ciudad Juarez, Chihuahua, and Monterrey, 
Nueva León, there were over 2,000 killings in 2010.27 There was also a 
corresponding spike in the deaths of police, mayors, and journalists 
beginning in 2007–2008.28  

It is important to understand that the Calderón Initiative was a 
military response, not a criminal justice response. The government did not 
call for widespread arrests and prosecutions, and there was no 
corresponding spike in prosecutions or convictions.29 The drug war was a 
military operation not concerned with human rights and due process. In 
Calderón’s inaugural address he stated clearly that due process rights of 

                                                
 

23 For example, while drug-related crime spiked in 2007–2008, the prison population of violent 
criminals was largely unchanged, 49,217 in 2006 and 50,467 in 2010. Kenny and Serrano 2012, 13.  
24 Donnelly and Shirk 2010, 29. 
25 Cory Molzahn, Viridiana Ríos, and David A. Shirk, “Drug Violence in Mexico: Data and 
Analysis Through 2011” (San Diego: Trans-Border Institute, March 2012), 22–25. 
26 Ibid., 9. 
27 Ibid., 14. 
28 Ibid., 19 
29 Human Rights Watch, 14. 
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suspects were “routes to impunity for criminals” and not “instruments to 
protect the rights of citizens.”30 Media and politicians continued to follow the 
logic that restricting human rights was the price of security.31 However, due 
to the failures of the criminal justice system, investigations and prosecutions 
of violent organized criminals were impossible.32 At the same time there was 
a new push to reform the criminal justice system that eventually resulted in 
significant constitutional reforms. 

 
C. The Federal Constitutional Reforms of the Criminal Justice System 

In 2004 Mexican President Vicente Fox’s administration proposed a set of 
constitutional reforms to the criminal justice system.33 The reform proposal 
included transitioning to an oral or adversarial trial system and away from 
the inquisitorial system that was at the root of many human rights abuses. It 
is important to note that at this time there was no significant drug-related 
violence. While Fox’s reforms did not pass, a number of states in Mexico 
began experimenting with transitioning to an adversarial system and 
modernizing the police and courts.34 The state of Chihuahua was the first 
state to fully implement an adversarial system for all trials.35  

In 2007 and 2008, federal reforms began to gain momentum and 
broad political support, partly due to the success of these states’ initiatives.36 
By this time, President Calderón had begun using the military to fight drug 
traffickers. The Calderón administration was not in favor of many of the 
criminal justice reforms, as he viewed them as hindering his use of the 
military in the war on drugs. However, a compromise was made where, as 
part of the reform package, the president gained new powers to combat 
organized crime. The constitutional reforms passed in 2008.37 

                                                
 

30 Alejandro Anaya Muñoz, “Security Versus Human Rights: The Case of Contemporary 
Mexico,” in Mexico’s Security Failure (2012), 123. 
31 Donnelly and Shirk 2010, 34; Daniel M. Sabet, “Two Steps Forward: Lessons from 
Chihuahua,” in Police and Public Security in Mexico (2010), 171. For example, public support for 
longer prison sentences, the death penalty, and militarization of the police have all increased 
from 2007 to 2009. Muñoz 2012, 135.  
32 Magaloni 2012, 103. 
33 Muñoz 2012, 124. 
34 Shirk 2010, 215. 
35 The state of Nueva Leon was the first state to pass reforms that implemented adversarial 
criminal procedures, but they only applied to nongrave offenses. 
36 Ibid., 216. 
37 Muñoz 2012, 123. 
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The reforms can be divided into four main areas. First, the reforms 
required the states to implement new oral or adversarial trials by 2016. 
Mexico’s criminal justice system is a unique inquisitorial system, based on 
Spanish civil law. It relies largely on written procedures, with the roles of the 
judge, prosecutor, and defense attorney substantially different from an oral 
or adversarial system such as in the United States. In Mexico’s inquisitorial 
system, the Ministerio Público, investigative police, and prosecutors compile 
written evidence, testimony, and confessions from the accused. The judge 
assists with the investigation but also renders the final verdict. The defense 
attorney is largely relegated to arguing procedural points rather than 
submitting competing evidence. The system relies heavily on pretrial 
detention and confessions. 

The new system creates new roles for the judge, prosecutor, and 
defense attorney. While the prosecutor still runs the investigation, the judge 
is now to act as a neutral arbiter between the prosecutor and defense. 
Furthermore, the judicial role is divided between a due process judge (juez de 
garantía) who oversees the preliminary hearings and admissibility of 
evidence, and the trial judge (juez de juicio) who oversees the oral trial. Oral 
trials require that witnesses testify in open court with the opportunity for the 
defendant to cross-examine. All hearings and trials are public and video-
recorded, creating accountability and transparency that did not exist in the 
largely written inquisitorial system.38 Each state, as well as the federal 
judiciary, must implement these reforms by 2016.   

Second, the reforms enhanced due process guarantees and human 
rights protections for defendants. They limited pretrial detention to a 
delineated set of “grave” crimes.39 The use of confessions was limited to 
confessions given in open court before a judge in order to reduce the 
incentives for torture and mistreatment during pretrial detention. The 
reforms improved legal assistance to defendants by requiring that any 
defense counsel be a licensed attorney, that all defendants have an attorney 
from the time of their arrest, who is present at all hearings, and increased 
resources for the public defender’s office.40  

                                                
 

38 Shirk 2010, 223–227. 
39 Many human rights advocates argue that anytime pretrial detention is automatic based on 
crime categories it is a violation of international standards, but the constitutional reforms still 
represent an improvement over the existing system. See Carrasco Solís 2011, 39. 
40 Legal education is also significantly deficient and there are no bar association requirements 
and minimal state and federal licensing requirements in order to practice law. American Bar 
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Third, the reforms strengthen the ability of the police to investigate 
crimes and develop evidence for the new adversarial procedures. The 
reforms allow the preventative police to participate in securing crime scenes 
and receive training in basic investigative procedures. Additional reforms 
also require the federal authorities to investigate and prosecute the most 
violent crimes linked to drug trafficking that are beyond the capabilities of 
local authorities.41  

Finally, the reforms give new powers to the government to fight 
organized crime. Suspects can now be arrested and detained for 40 days (or 
80 days if the term is renewed by a judge) in solitary confinement (arraigo) 
while prosecutors collect evidence. The reforms also opened the door to new 
wiretapping and asset forfeiture laws.42 For these reasons, it has been noted 
that the “counter-reform” movement started even before the reforms were 
passed, as many of these measures represented a retreat from human rights 
and due process protections. These reforms were not part of the original 
reform proposals by President Fox or part of the reforms first instituted in 
Chihuahua and other states. 

In effect, the criminal justice reforms became part of a broader anti-
crime security package. President Calderón stated that the goal of the entire 
package of reforms was to strengthen the government’s hand against drug 
traffickers. Statements at the time made it clear that in the fight against 
organized crime, human rights and due process would have to be restricted 
in order to win the drug war. As a result of passing the criminal justice 
reforms along with new drug war laws, the public came to understand that 
all of the reforms were primarily if not solely designed to reduce crime 
directly and that human rights protections for defendants were expendable 
in the fight against organized crime.  

II. THE CASE OF CHIHUAHUA  

A. Reforms in the State of Chihuahua 
In 2004 a new Attorney General was elected in the state of Chihuahua, 
Patricia González. She ran on a platform of reforming the criminal justice 
system to implement an adversarial system similar to the reforms proposed 

                                                                                                               
 

Association Rule of Law Initiative, Legal Profession Reform Index: Mexico (Washington, DC: June 
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41 Shirk 2010, 228–230. 
42 Ibid., 232–233. 
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by President Fox. She believed it was necessary to modernize the judiciary 
and strengthen the rule of law in the state.43 She helped to forge a political 
alliance between the different political parties in support of the reforms. The 
state government passed a reformed Criminal Procedural Code (Código de 
Procedimientos Penal de Chihuahua) in 2006. In 2007 Chihuahua became the 
first state in Mexico to completely transition to an adversarial criminal 
process and adopt the reforms President Fox had advocated to strengthen 
human rights and the rule of law. Chihuahua’s reforms were phased in 
county by county, concluding with Ciudad Juarez, the state’s largest city.  

A partnership with the United States Agency for International 
Development (USAID) helped to provide funds for training, equipping 
courtrooms for video and audio recording, and a new forensics facility.44 
However, the state’s budget for the judiciary and public security was not 
substantially increased to retrain judges, attorneys and, more importantly, 
the police forces.45 In fact, when authorities from Ciudad Juarez requested a 
delay of the implementation in order to train the police, the Attorney 
General stated that “the participation of the [preventative] police force in the 
new model of criminal justice is minimal.”46  

Chihuahua limited the ability of police to detain suspects without 
judicial order, instituted alternative pretrial measures to detention, and 
began conducting public, video-recorded oral trials with live witnesses. 
Chihuahua quickly became a model for other states in Mexico that were 
pursuing reforms, such as Morelos and Baja California.47 Chihuahua judges 
and prosecutors traveled around Mexico, presenting and training other state 
officials on the implementation of an adversarial system.  

 

 

 

                                                
 

43 Guillermo Zepeda Lecuona, “Mexican Police and the Criminal Justice System,” in Police and 
Public Security in Mexico (2010), 41. 
44 USAID Mexico Rule of Law Strengthening Final Report. 
45 See the yearly budget figures available at the State of Chihuahua’s website 
http://www.chihuahua.gob.mx. 
46 “No hay marcha atrás en la Reforma: Procuradora” [No turning back on reforms: Attorney 
General], El Mexicano, December 15, 2007, available at 
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47 Shirk 2010, 236. 
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B. Subsequent Counter-Reforms in Chihuahua 
Between 2007 and 2011 Chihuahua’s procedural code underwent over 100 
amendments and modifications.48 While some of the more than 100 
procedural code modifications were meant to bring the code in line with the 
2008 constitutional reforms, many were in reality counter-reforms that undid 
key aspects of the reforms. This analysis focuses on three counter-reform 
themes that are the most damaging to the goals of the initial reforms.  
 

1. En flagrancia and Warrantless Arrest 
En flagrancia is a legal principle in inquisitorial justice systems that allow 
police to arrest and detain suspects without a judicial order or warrant when 
the police catch a suspect in the act. En flagrancia crimes are typically petty 
offenses, mostly property offenses, and they account for the majority of the 
prison population in Mexico. En flagrancia has been a significant area for 
police misconduct, as there has been little judicial oversight and the police 
with the least experience and least amount of training are typically the 
officers arresting en flagrancia suspects. As a result, such interactions between 
police and suspects create opportunities for bribery, extortion, mistreatment, 
and torture in order to secure confessions.  

The federal constitutional reforms, as well as Chihuahua’s state 
reforms, sought to limit the abuses of en flagrancia arrests by requiring 
suspects to appear before a judge within 48 to 72 hours of arrest and by 
requiring confessions to be made live before a judge rather than admitting 
statements obtained by the police.  

The subsequent counter-reforms in Chihuahua eliminated the strict 
timeframe that suspects had to appear before a judge and gave the police 
much more discretion. Instead of requiring suspects to appear before a judge 
within 48 to 72 hours, the counter-reform states that they must appear 
“immediately,” which could mean “minutes, hours or up to days” according 
to the new language of the code. The counter-reforms also redefined en 
flagrancia to give police more discretion. Rather than having to arrest a 
suspect caught in the act, police have “minutes, hours or up to days” after 
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2011.11.12/No 91, available at 
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the crime to arrest the suspect without a warrant.49 The new vague language 
makes it impossible for judges to enforce the limits of en flagrancia.  

A similar counter-reform instituted at the same time allows the 
prosecutor (Ministerio Público) to issue warrants in “emergency” cases 
without judicial review. This article was also modified to require that the 
police present the suspect to the prosecutor’s office, not a judge.50 These 
counter-reforms effectively eliminate the protections against police abuse 
and corruption that the reforms sought to correct.51 

2. Pretrial Detention 
Nearly 45 percent of the prison population in Mexico is awaiting trial, or in 
pretrial detention (prisión preventiva). The excessive use and duration of 
pretrial detention was one of the most serious human rights abuses targeted 
by the constitutional and state reforms. Excessive pretrial detention results in 
severely overcrowded prisons and deplorable conditions. Alternative release 
programs are nearly nonexistent. Oftentimes bail is only allowed in property 
crime cases and is commonly set at the same amount as the damage done to 
the victim. Pretrial detention is not used as a last resort to ensure appearance 
at trial. It is in effect part of the punishment. The constitutional reforms 
sought to limit the use of pretrial detention and expand the use of alternative 
measures. Chihuahua’s reforms limited automatic pretrial detention to a few 
delineated crimes.  

Unfortunately, the subsequent counter-reforms have undermined 
these human rights protections. Chihuahua expanded the list of crimes that 
require automatic pretrial detention beyond even what the constitution 
allows.52 Any crime that does not allow an alternative sentence, such as 
probation, also requires pretrial detention. In the cases where pretrial release 
is allowed, the grounds for denying or revoking it are poorly defined and 
risk arbitrary application.53 The result is that prisons in Chihuahua continue 
to be overcrowded and pretrial detention can commonly last a year or more. 
The rate of pretrial detention has remained virtually the same since 2006, 
fluctuating between 35 percent and 40 percent of the total prison 
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population.54 Furthermore, by using crime classifications to determine who 
is detained, there is an incentive for prosecutors to “overcharge” crimes in 
cases when they want to ensure a defendant is detained before trial. 

 
3. Appearance of Witnesses and Admission of Previous Statements 

The requirement that witnesses testify live in open court with the 
opportunity for the accused to cross-examine is a central requirement of 
adversarial trials and basic human right of defendants. The previous 
Mexican judicial system had very few guarantees of this right as it was 
largely a written inquisitorial system. The result is that the constitutional 
reforms that require implementation of oral adversarial procedures limited 
the use of out-of-court statements. In the case of Chihuahua, out-of-court 
statements could only replace or supplement in-court testimony in three 
main cases; where 1) a witness died unexpectedly, 2) the defendant was 
responsible for the witness not appearing, or 3) prior statements made by the 
defendant used against the defendant when the defendant also testified at 
trial.55  

The counter-reforms expanded these exceptions to include two 
more: any subsequent statements by the defendant and when a witness’s 
safety was threatened in any way if he or she were to appear in court. 
Admitting subsequent statements by the defendant cracks the door open to 
the possibility of extracting confessions by the use of torture, a serious 
problem in Mexico’s police force. The erosion of the requirement of live 
testimony has been particularly criticized by Chihuahua judges.56 They 
argue this undermines the essence of oral trials and the principles of 
publicity and contradiction (publicidad and contradicción). The counter-reform 
sets no limits to when judges can admit written testimony under these 
exceptions. They also fail to provide any other alternative short of admitting 
written testimony when the safety of a witness is at issue. As a protective 
measure, judges in Chihuahua in practice state they are only applying these 
exceptions in “high impact” cases, such as organized crime cases, and 
always require video-recorded testimony where the defendant had an 
opportunity to cross-examine the witness. But these requirements are not in 
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the law, and reform advocates are particularly disturbed by this regression 
to the inquisitorial model. 

Chihuahua’s counter-reforms strike at the heart of the 2008 
constitutional reforms. By ensuring the human rights of suspects and giving 
the police new tools, the reforms were designed to create a modern, effective 
criminal justice system. The counter-reforms in Chihuahua have created new 
incentives for mistreatment and corruption, and decreased transparency in 
oral trials. As one senior judge in Chihuahua told me, he has no doubt that 
there are many innocent people in pretrial detention and that they will be 
there for at least a year.  

C. Insecurity Created the Climate for the Counter-Reforms 
The public rationale for nearly all of the counter-reforms has been the 
tremendous spike in drug-related violence after the 2006 reforms were 
passed. When the narco-crime wave hit Mexico in 2007–2008, Chihuahua 
was particularly affected. Murders in Chihuahua went from 518 in 2007 to 
2,601 in 2008.57 The government itself has been targeted as well, with police 
chiefs, mayors, and politicians being murdered or forced to leave their 
homes.58 In 2009 Ciudad Juarez, Chihuahua’s largest city, had the highest 
murder rate in the world.59 The rise in crime resulted in families leaving the 
state and the onset of a recession. Business leaders began to exert 
tremendous pressure on the Attorney General and the advocates of the 
criminal justice reform.60 

When crime spiked, the criminal justice reform was an easy political 
target to attack. The President, state government officials, and even 
journalists accepted and promoted the dichotomy between human rights 
protections and public security. The public began to clearly associate the 
criminal justice reforms with lighter criminal sentences.61 This led to an 
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increase in public support for strong-arm tactics at the expense of human 
rights protections.62 The political alliance that the Attorney General had 
forged to pass the initial reforms fell apart and the pressure on her to 
“moderate” the reforms became intense.  

 
D. Institutional Incapacity and Corruption: The True Cause 

The rise in crime and the public outcry created tremendous pressure on the 
officials in Chihuahua. But the resulting counter-reforms were the result of 
more than public pressure. Institutional failures forced the Attorney General 
to advocate for the counter-reforms. The reforms had not gone far enough in 
overhauling the judicial institutions and, importantly, the police force. The 
lack of training and budgetary support meant that these institutions were ill-
equipped to make the necessary changes in the time required. The police, 
prosecutors, and judges were still fundamentally the same institutions that 
operated under the old system. Because of incapacity and corruption in the 
Ministerio Público, the system was unable to respond to the rise in crime.63 
The problem was not that the reforms went too far in providing rights to 
criminals; it was that they did not go far enough in preparing the 
institutional players for the reforms. An examination of each of the counter-
reforms outlined above reveals how institutional incapacity and corruption 
are the real reasons for the counter-reforms. 
 

1. En Flagrancia and Warrantless Arrest 
It has become a common cycle in Mexico for the police and prosecutors to 
round up a large number of suspects (be it local officials accused of 
organized-crime ties, police accused of corruption, or drug traffickers), the 
press to take pictures, then the suspects subsequently released for lack of 
evidence.64 Similar cycles take place in low-profile cases as well, and it has 
led to a serious distrust of the justice system. The public believes that 

                                                
 

62 Muñoz 2012, 32. 
63 Magaloni 2012, 103; see e.g. Ever Haro Guillen, “Tenemos una policía corrupta e ineficiente” 
[We have a corrupt and inefficient police], El Mexicano, October 1, 2011; the former Attorney 
General Patricia González has recently been accused of corruption and taking bribes from the 
cartels. “Former Chihuahua State Attorney General Patricia González Rodriguez Accused of 
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officials exonerated on drug charges], Organización Editorial Mexicana, August 7, 2010. 
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criminals are being released on mere legal technicalities. While there have 
been no opinion surveys of police in Chihuahua, it is likely that the police 
and prosecutors hold similar attitudes when they see criminals being set free 
by judges.65 The counter-reforms that expand warrantless arrests in 
“emergency” cases and en flagrancia allow the police to hold suspects for 
longer before presenting them before a judge. The result is that there are 
fewer checks on police abuse and increased incentives to extract confessions 
through mistreatment. 
 

2. Pretrial Detention 
Both the public and the press talk about arrested suspects as if they were 
already convicted.66 In the first months of the reform in Chihuahua, judges 
did authorize conditional release for suspects rather than impose pretrial 
detention in all cases. However, other than requiring defendants to appear at 
the court to sign, the state had few institutional mechanisms to monitor 
released defendants. This resulted in defendants being rearrested on new 
charges while in pretrial release and then subsequently being rereleased.67 
The inability to adequately monitor defendants and revoke bail fed the 
public perception that the reforms were too light on criminals. An effective 
monitoring system with proven success would have been a powerful tool in 
reversing public perceptions about pretrial detention and the presumption of 
innocence. Rather, the institutional failings created the reverse impression. 
Counter-reforms were passed that gradually eliminated pretrial release for 
nearly all offenders.  
 

3. Admission of Previous Statements and the Appearance of Witnesses 
The trial of Sergio Barraza for the murder of a young girl and his subsequent 
acquittal crystallized the public’s perception that the criminal justice reforms 
were too light on criminals. Barraza’s confession and the victim’s remains 

                                                
 

65 Matthew C. Ingram, Octavio Rodríguez Ferreira, and David A. Shirk, “Assessing Mexico’s 
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were excluded as evidence due to police misconduct. The police had failed to 
record his confession in writing or on video as required, and the police failed 
to appear at the trial to testify. The victim’s remains were located because of 
the illegal interrogation and therefore excluded as well. His release led to an 
outcry from the public. The judges in the case were subsequently removed 
from the bench and impeached.68  

The type of impunity that the Barraza case represents led to the 
counter-reforms that increase the exceptions to oral testimony in court. 
Confessions will be much more difficult to exclude even when there is police 
misconduct. However, the Barraza case and similar cases represent an 
example of the failures of the justice institutions rather than the reforms.69 
The police investigation relied almost exclusively on Barraza’s confession. 
There was little evidence of his guilt when he was arrested and only after the 
police held him for 36 hours did they extract a confession. The police in this 
case, as in many others, were not trained in the new system.70 Nor were the 
judges, as most experts believe that they grossly misapplied the rules of 
evidence by excluding admissible evidence.71 

 
E. The Risk to the National Reform Effort 

As the Attorney General pushed forward with implementing reforms, she 
began to encounter serious institutional incapacity and an unwillingness to 
change past practices. Working under resource limitations made changing 
the engrained culture of the Ministerio Público and courts difficult and 
building new institutions impossible. Once the crime wave hit Chihuahua 
and with the public predisposed to undo due process and human rights 
protections in the name of security, there was no option to push for more 
reforms to fix the justice system. The only way to salvage the reforms from a 
complete repeal was to accept piecemeal counter-reforms. The result is an 
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erosion of human rights and fewer protections against police abuse and 
corruption in exchange for no greater level of security.72   

But the counter-reforms have done nothing to reduce crime. The real 
effect has been to undermine support for the new criminal justice system. 
For example, a 2011 study shows that criminal justice officials in Chihuahua 
have the most negative view of the reforms’ effects on criminality compared 
to other states that have implemented reforms.73 Furthermore, judges report 
that the prisons are overcrowded with pretrial detainees and police 
investigations are ineffective and slow even for simple cases, resulting in 
backlogs and delayed trials.  

Perhaps even more worrying is the possibility that Chihuahua has 
set an example for other states’ reform efforts. A number of states have 
proposed similar counter-reforms, such as Oaxaca, Morelos, and Baja 
California.74 Fortunately, most of these have not passed the state legislatures. 
There is also a risk at the federal level. The new President Enrique Peña 
Nieto has proposed a Uniform Procedural Code, a single national criminal 
procedural code that would replace the reformed state codes.75 It is not 
certain that Peña Nieto can pass such a reform (the congress has been unable 
to enact a federal criminal procedural code since 2008). Until there is an 
actual legislative proposal it is unknown whether a national code would 
follow the example of Chihuahua’s counter-reforms, which some have 
advocated. However, the same factors that caused Chihuahua’s counter-
reforms are present on the national level (high levels of insecurity, public 
discourse that views due process as criminal-friendly, and institutional 
incapacity).  

 
III. CONCLUSIONS AND RECOMMENDATIONS  

In the face of such challenges, both Chihuahua and the nation should push 
forward with more transparency, institution building, and human rights 
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protections, not move backward.76 More resources and training must focus 
on institution building at strategic points in the criminal justice system—
pretrial services and supervision, the investigative police, and witness 
protection.  

The existence of the Secretaría Técnica del Consejo de Coordinación para 
la Implementación del Sistema de Justicia Penal (SETEC), the federal body 
helping states to build institutions in order to effectively implement the 
reforms, is a good first step.77 SETEC did not exist when Chihuahua was 
implementing its reforms and the first wave of counter-reforms, as it has 
only been operating since 2009. States opt into receiving guidance from 
SETEC on best practices for enacting reform legislation and capacity 
building in the Ministerio Público and court system. SETEC should identify 
potential counter-reform efforts in the states and seek to identify the 
underlying institutional dysfunction. For example, state governments need 
to create institutions that can effectively monitor defendants who are 
released pretrial. The state of Morelos has had great success with its pretrial 
services unit—UMECA (Unidad de Medidas Cautelares Para 
Adultos/Adolescentes). UMECA assesses the risk each defendant poses if 
released, submits the assessment to the court, and then is responsible for 
monitoring released defendants and reporting back to the court.78  

These efforts must be coordinated with Mexico’s international 
partners as well, most importantly the United States. The USAID, through 
the Merida Initiative, has been providing assistance to the federal and some 
state governments as they implement their reforms. As these efforts become 
an increasingly larger focus of USAID in Mexico, the U.S. should prioritize 
institutional capacity building in key areas (pretrial services, investigative 
capacity, and witness protection, for example).79  
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It is a critical time for the proponents of reform in Mexico. The case 
of Chihuahua offers important lessons as more states implement the 
required reforms before the 2016 deadline and as the federal government 
decides how to move forward on the Unified Code. Renewing a commitment 
to a transparent and modern justice system that protects human rights will 
result in a more efficient police force and a prosecutor’s office that can 
effectively prosecute criminals.  
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A Case for the Inclusion of 
Disability in Democratic Governance 
  
Sarah Amin 
 
INTRODUCTION: THE DISABILITY IDENTITY AND WORLD POLITICS 
 

The broad focus and contribution of this paper is to further expand the 
disability identity into the realm of world politics, particularly in the areas of 
democracy and governance studies. This expansion requires a paradigmatic 
shift to a more comprehensive conception of human rights. While 
international relations as a field may have once concerned itself primarily 
with the interplay of power and resources among sovereign states, 
ontological reconceptualizations and critical analyses within the discipline 
over the past several decades have allowed for a more pluralistic 
understanding of the relevance of other global actors. As a result, 
nongovernmental organizations, intergovernmental organizations, 
international financial institutions, subnational groups, private enterprises, 
and other nonstate actors including individuals, are acknowledged as 
influential players within liberal, constructivist, feminist, and other strands 
of international relations.  

These changes have explained why more theorists and practitioners 
in the field acknowledge the complexity and codependence of political, 
economic, and social factors that lead to cycles of insecurity and structural as 
well as physical violence.1 The focus on vulnerable, disenfranchised 
populations by human rights activists and development workers is 
gradually leading to more effective policies and practices that promote 

                                                
1 See, for example, Susan Rice, Corinne Graff, and Carlos Pascual, Confronting Poverty: Weak 
States and U.S. National Security (Washington, DC: Brookings Institution Press, 2009); see also 
Shahrbanou Tadjbakhsh and Anuradha Chenoy, Human Security: Concepts and Implications 
(Abingdon, UK: Routledge, 2007). 
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equality, economic inclusion, and greater political participation, all of which 
lead to greater stability, peace, and prosperity within states.  

Over the past several decades, the international community has 
witnessed the proliferation of disability rights movements and inclusive 
government policies for persons with disabilities (PWDs). Moreover, 
disability has been embraced as a social category of analysis within the fields 
of international development and human rights. Despite these positive 
developments, there remains little academic literature that posits a 
framework and rationale for the full participation of PWDs in democratic 
processes. Moreover, there is a dearth of scholarly work that addresses the 
meaning of citizenship in relation to the social stigma and discrimination that 
disabled populations continue to face across societies.  

Several influential U.S.-based organizations and practitioners who 
work to strengthen democratic institutions and processes increasingly 
recognize and support the political work of disabled persons’ organizations 
(DPOs) across the world. Such organizations, including the International 
Foundation for Electoral Systems, the Open Society Institute, and the 
National Democratic Institute, have included the needs of PWDs within their 
programs, often as part of broad civil society–strengthening initiatives. 
Although these organizations have taken strides to incorporate DPOs, a 
more nuanced analysis may provide a stronger rationale for this dimension 
of democracy assistance.  

The author of this paper argues that active political participation will 
lead societies to fully recognize the rights of PWDs. To this end, the 
recognition of the dignity of the individual, a core facet of human rights, is 
the key to transforming societal attitudes toward disability. Ultimately, 
attitudes and perceptions of disability play vital roles in the 
disempowerment of PWDs. Persisting negative stereotypes and stigmas are 
deeply rooted in most cultures, perpetuating the image of PWDs as 
dependent, incapacitated, or even infantile. Charity and medical models 
(discussed in the following section) have portrayed PWDs as either the 
innocent, deserving poor or as pathologies requiring rectification so as to 
conform to a specific anatomical or psychiatric norm.  

As a result, widespread perceptions of incapability lead to what are 
known as “ableist” biases against PWDs. Ableism is a form of discrimination 
that considers the abled body to be the ideal, while inherently attaching 
negative connotations and symbols to the disabled body. Ableist language 
and culture represent disease, illness, and disfigurement as signs of 
weakness, deviance, or inadequacy. The disability community is one of the 
largest groups to continue to experience such ongoing discrimination, and 
whose rights have not been fully embraced or recognized across the world, 
despite the supposed political neutrality of their positions and needs.  
 The purpose of this paper is to open a discussion among students 
and scholars of international relations, especially those who have an interest 
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in governance studies and inclusive development, about advancing a 
theoretical framework to include a wider set of identities and subjectivities. 
The following sections will make a case for the inclusion of disability as a 
dimension within democracy and governance studies. The paper does not 
adopt a methodology that will support, disprove, or build upon existing 
theories; rather, it will follow a reflexivist approach that may transform the 
way that the field conceives disability, by way of first exposing the 
“historical forces and factors shaping the present.”2 Within this normative 
framework, the author will not simply describe disability as it is perceived, 
but highlight these perceptions as opportunities for rearticulation. 

First the author will examine the definition of disability, followed by 
a review of the historically problematic relationship between the disabled 
identity and the state. Finally, the paper will explore the crucial link between 
citizenship and the disabled population, and limitations of current rights-
based and needs-based initiatives.  
 
THE SOCIAL CONCEPT OF DISABILITY 
 
Various models are used by different sectors of society in order to define 
disability, to explain the causal relationships between disability and 
physical, economic, social, and cultural environments, and to develop 
appropriate solutions to barriers. Since the use of the word disability is 
contextual, a single, broad definition of disability cannot exist, or it would be 
vague and ineffectual. Differing disability models have been utilized for the 
purposes of rehabilitation, medical research, health policymaking, economic 
development, and political empowerment. Newer perspectives have evolved 
away from positivist viewpoints, and moved toward post-structural, critical, 
and resistance theories. It is important to understand the “social” 
conceptions of disability, since international development initiatives have 
been traditionally grounded in charity and medical models, which were 
themselves founded upon ableist conceptions of disability.  
 
What Is a “Disability”? 
While some models use the terms interchangeably, there is a crucial 
differentiation between “impairment” and “disability.” Stemming from a 
1975 proposal by the Union of the Physically Impaired against Segregation 
(UPIAS), social model proponents clarified the meanings of disability and 
impairment in response to the medical model’s tendency to view the two as 
one experience.3 Impairment describes the functional limitation or the actual 

                                                
2 Patrick Thaddeus Jackson, The Conduct of Inquiry in International Relations: Philosophy of Science 
and Its Implications for the Study of World Politics, New International Relations series (Abingdon, 
UK: Routledge, 2011), 159–160. 
3 Peter Siminski, “Patterns of Disability and Norms of Participation through the Life Course: 
Empirical Support for a Social Model of Disability,” Disability and Society 18, no. 6 (2003): 708. 
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condition of the body or mind.4 This may include the experience of missing a 
limb, or the inability to hear. On the other hand, “disability” is defined as the 
“loss or limitation of opportunities to take part in the normal life of the 
community on an equal level with others due to physical and social 
barriers.”5 Author Peter Siminski cites Olivier’s definition of disability as “a 
consequence of the failure of social organisation to take account of the 
differing needs of disabled people and remove the barriers they encounter.”6 
Therefore, the impairment belongs to the individual, whereas the disability 
experienced in conjunction with it is largely due to socially constructed 
barriers. Until recent decades, the differentiation between the concepts of 
disability and impairment had not been explored by mainstream cultures 
and societies and, as discussed in the following sections, institutions of 
power tend to adopt and employ descriptions that either blur the two 
conceptualizations, or ignore the social and environmental sources of 
barriers altogether.  
 
Medical/Biomedical/Charity Model 
The medical model conceptualizes disability as a disorder that must be cured 
or rehabilitated so that the individual can return to a “normal” level of 
function.7 It is a highly normative model that sets a physiological standard 
for the norm, and pathologizes conditions that deviate from that standard. 
The model reflects the medical field’s practice of establishing strict 
classifications and definitions that enhance clarity and precision within the 
discipline. Although few can deny the necessity of medical research and 
practice, the medical model has been criticized as a perspective that 
inadvertently propagates prejudice and robs PWDs of their right to self-
determination. When diagnosed with a disability, the dysfunction of the 
body belongs to the individual (“blaming the victim”), along with the 
responsibility to strive for ableist ideals.8 The social ramifications of this 
positioning of disability can be dangerous. The privilege to classify an 
individual provides medical professionals immeasurable power over the 
direction of their patients’ lives. According to scholar Julie Smart, it creates a 
“power differential between the practitioner and the individual with the 
disability.”9 Because of the prestige and moral authority vested in medical 
professionals, the normative framework in which they practice spreads 
through society, and justifies the discrimination against those whose bodies 
and minds defy the conceived norm. Moreover, Smart notes that by 
relegating disability to the sphere of medicine and rehabilitation, the public 
                                                
4 Tania Burchardt, “Capabilities and Disability: The Capabilities Framework and the Social 
Model of Disability,” Disability Society 19, no. 6 (2004): 736. 
5 Siminski 2003, 708. 
6 Ibid.  
7 Julie Smart, “The Power Models of Disability,” Journal of Rehabilitation 75 (2009): 4. 
8 Smart 2009, 4. 
9 Ibid. 
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is relieved of the responsibility to provide access, rights, and benefits.10 The 
medical model views the environment as “fixed and neutral,” which 
obligates the PWD to change to fit her environment rather than the reverse.11 
 The charity aspect of this model adopts the belief that disability is a 
personal tragedy that can be “cured,” and that society should take charitable 
steps to aid and protect PWDs. The charity model conceives PWDs as 
dependents, an infantilizing attitude that inevitably deprives them of their 
autonomy and dignity.  
 
 
The International Classification of Functioning, Disability, and Health  
The International Classification of Functioning, Disability, and Health (ICF), 
or the bio-psycho-social model, is a complex classification system that 
combines medical and social factors for a more comprehensive assessment of 
the experience of disability.12 The system was first introduced by the World 
Health Organization (WHO) in the 1980s, when it was named the 
International Classification of Impairments, Disabilities, and Handicaps 
(ICIDH). According to the WHO, the ICF “attempts to achieve a synthesis in 
order to provide a coherent view of different perspectives of health from a 
biological, individual and social perspective.”13 Therefore, it strikes a balance 
between the medical and social models in a “dynamic interaction between 
health conditions and contextual factors, both personal and 
environmental.”14 When determining functionality and disability, the 
classification considers contextual factors such as a) an individual’s personal 
background, the environment, his or her education and work, b) the services 
that are available within the community such as healthcare and 
transportation, and c) cultural factors such as attitudes toward disability.15 It 
then grades capacity and performance, each on a scale of 0 to 9, to assess the 
individual’s overall experience and ability to perform activities.16  

The ICF takes a step away from a purely medical model by 
understanding that economic and social factors contribute to the overall 
barriers experienced by PWDs. The ICF is a useful diagnostic system for 
research and development, health-related policies, and clinical purposes, and 
is a practical standard for assessing disability on a global scale. However 
useful this may be for classification, the ICF does not completely break away 
from the medical model, and its system of categorization continues to be 

                                                
10 Ibid. 
11 Burchardt 2004, 736. 
12 World Bank and World Health Organization, World Report on Disability (Geneva: World 
Health Organization, 2011), 4.  
13 Sophie Mitra, “The Capability Approach and Disability,” Journal of Disability Policy Studies 16, 
no. (2006): 238. 
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15 Mitra 2006, 238. 
16 Ibid. 



Journal of International Service 

44     Fall 2013 
 

problematic. Although it includes environmental factors such as the 
availability of public/community services in its classification, the ICF 
continues to give researchers and healthcare professionals the power to define 
and classify disability. Moreover, it continues to represent disability as the lack 
of functionality and a barrier to full participation. If the starting point is the 
impairment of the individual, then to a certain extent disability is still 
perceived as a personal weakness. Because of this, the ICF system is not an 
appropriate model for the political empowerment of PWDs—empowerment 
that requires a strong push away from the focus on individual impairments.  
 
The Nagi Model 
The Nagi model, also known as the functional limitation model, was 
developed by sociologist Saad Nagi in 1965.17 Unlike the medical and ICF 
models, the focal point of this approach is not to measure, classify, or heal 
impairments, but to evaluate disabilities as limitations placed on the 
individual’s roles and activities within the context of culture and society. 
These include occupational roles and responsibilities within the family and 
greater community. Nagi defined such a limitation as “an inability . . . in 
performing socially defined roles and tasks expected of an individual within 
a socio-cultural and physical environment.”18 Since these expected roles 
depend upon gender, culture, geography, and socioeconomic class, 
functionality is relativistic. For example, a role as a mother may require 
different physical tasks from the role of a father within a given culture. Due 
to a disability, an individual may be unable to perform her proper role (“role 
failure”).19 As a result, depending on the role, certain disabilities may not 
present themselves as hindrances and may have little or no effect on a 
person’s ability to function.  

The focus of the Nagi model thus shifts even further away from the 
rehabilitation of individuals, and argues instead for the adaptation of roles 
and functions. A PWD can avoid the limitations associated with her 
impairment if the environment and expected functions could be adapted to 
her abilities. One major weakness in this model is its reliance on 
sociocultural roles. Sociocultural roles are multiple, fluid, ill-defined, and 
evolving. Moreover, a person’s role will change with age. Culture is a 
dangerous way to conceptualize disability, because it is difficult to not only 
define exactly what a person’s cultural role is, but also whether he or she 
chooses to accept it. Furthermore, the Nagi model focuses on work, tasks, 
and activities to define functionality, which does not encompass the full 
range of the human experience. It especially excludes young children and 
the elderly who are not yet or no longer formally members of the 
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workforce.20 Finally, the responsibility of the public within this model does 
not encourage the provision of universal access, but recommends 
accommodations only for the roles applicable to the person who experiences 
the impairment. Disability is still seen as an inability on the part of the PWD 
to achieve full functionality within a predetermined set of roles. 
 
The Social Model 
The social model of disability (known among other literature as the 
sociopolitical model, the minority group model, the independent living 
model, or the “radical democratic approach”) is understood as a backlash 
from the disability community against the medical/charity models.21 
Regarded as the conceptual basis of the disability rights movement, this 
model interprets disability as a social construction. Within the social model, 
the disability community perceives itself as a subjugated population that is 
disabled by society through “sensory, attitudinal, cognitive, physical, and 
economic barriers.”22 PWDs are defined not by their impairments, but by the 
obstacles they face as a result of societal discrimination. Followers of this 
model suggest that social and institutional structures both derive from and 
sustain perceptions of disability as an inadequate or inferior state. Thus, the 
social meanings attached to these impairments create ableist environments 
that limit social, economic, and political opportunities for PWDs. Such 
interpretations explain in part why PWDs have been underrepresented in 
the public sphere, the workforce, and in higher education.  

While other models attempt to define, measure, or eliminate the 
effects of impairment, the social model emphasizes autonomy, self-
identification, and the elimination of social and environmental barriers. The 
construction of disability as a societal issue calls for greater public attention 
to barriers in transportation, education, employment, access to buildings and 
infrastructure, information, and technology. Barriers are framed as matters 
of social justice and rights, and, as Burchardt aptly asserts, “the needs of 
people with impairments are demanded as a matter of right, rather than 
being handed out as charity to supposedly passive, grateful recipients.”23 
Most importantly, the social model demands a change in laws, attitudes, 
politics, and culture—a transformative project that is not present in other 
models. Thus, the social model is an ideal framework to conceptualize and 
support the right to political participation for PWDs. 
 
 
 
 

                                                
20 Ibid. 
21 Smart 2009, 7. 
22 Mitra 2006, 237. 
23 Burchardt 2004, 737. 
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PROBLEMATIC DYNAMICS BETWEEN THE STATE AND THE DISABILITY IDENTITY 
 
What place does disability have in international politics? It is useful to 
consider a similar conversation drawn from the post-positivist “third 
debate” among international relations theorists. Ann Tickner, as well as 
other feminist international relations theorists, made a case for the 
application of feminist ideologies to the study of international relations. She 
(along with others) argued: 
 

Gender hierarchies serve to reinforce socially constructed 
institutions and practices that perpetuate different and unequal role 
expectations that have contributed to fundamental inequalities 
between men and women in the world of international politics.24  

 
From a national security standpoint, Tickner noted that a purely 

state-centric stance on security had historically failed to include women in 
upper-level decision-making processes, either before or during conflict 
situations, despite the fact that women experience disproportionately 
heavier burdens as a consequence of violence.25 Therefore, traditionally, 
national security had taken precedence over human security. The question of 
citizenship was also troubling, in light of paternalistic ideas of men as active 
protectors of the state and women as passive symbols of the nation who 
required protection.  
 Many of the questions in Tickner’s assessment raise similar concerns 
for the world’s disabled population because, like women, PWDs are socially 
defined and confined by the symbols associated with their bodies (which are 
often internalized). Unlike feminist debates, however, disability is an 
identity that is not necessarily determined or circumscribed by geography, 
group loyalties, or kinship. Disability is an identity that is diffused across 
cultural, state, ethnic, and religious lines. As a natural facet of the human 
condition, almost everyone will experience impairment at one point in life, 
along with the social, cultural, and environmental barriers that are associated 
with it. The representation of social norms and morality in medical terms is 
extremely dangerous, as the practice threatens the integrity of those who 
experience disability. Not only does it distract from the physiological 
realities experienced by the individual, but by attaching social significance to 
illness, power relationships emerge that place able-bodied individuals in 
morally and socially superior positions. 

Associations of disability with the state are still more problematic, as 
they sanction politically motivated practices of exclusion. According to the 
2011 World Report on Disability, more than one billion people live with 

                                                
24 J. Ann Tickner, “You Just Don’t Understand: Troubled Engagements between Feminists and 
IR Theorists,” International Studies Quarterly 41 (1997): 621. 
25 Tickner 1997, 626. 
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some form of disability, with the prevalence of disability projected to rise as 
populations age and chronic health conditions increase globally.26 In nearly 
every society people with disabilities (PWDs) experience lower access to 
education and employment, contributing to higher rates of poverty.27 
Historically, PWDs have been segregated from these sectors of society, 
which attests to their systematic exclusion and diminishment as valuable 
citizens of the state.  

Equally troubling is the paternalistic relationship between the nation 
and its disabled population, a relationship produced and reinforced by 
service-delivery and charity organizations. Just as Tickner once identified the 
status of women as members of the nation but not as citizens of the state, 
PWDs are still widely viewed as recipients of assistance, and passive 
members of the nation, rather than active and vital members of the citizenry. 
Problematically, this sustained provider-recipient relationship on the 
substate level is reflective of paternalistic relationships between “strong” and 
“weak” states within the politics and practices of international organizations 
and international financial institutions. Moreover, the perception of 
countries as economically developing or underdeveloped, as measured 
against the standard of developed countries, mirrors the dichotomy between 
the constructions of disabled and abled. Therefore, the present author 
suggests the existence of recursively reproduced asymmetries in 
relationships between weak and strong actors that form in both international 
and subnational spheres.  

 
REARTICULATING DISABILITY, CITIZENSHIP, AND GOOD GOVERNANCE 
 
Disability is an identity that cuts across race, nationality, gender, and class to 
generate a unique perspective and a particular brand of marginalization. 
Securing PWDs as a powerful political group in the international arena 
requires us to reach beyond disability as merely physical, developmental, or 
psychiatric conditions, and to recognize the ways in which the dynamic 
experiences of PWDs can contribute to global politics and traditional 
conceptions of power and security. Furthermore, the field would benefit 
from a more nuanced understanding of world politics from the viewpoint of 
disability theory within the areas of inclusivity and representation, 
democratic governance, and global citizenship.  

In-depth discussions about the multiple and contentious definitions 
of either “citizenship” or “governance” would lie beyond the scope of this 
paper, but the basic form of these concepts will help to understand the link 
between society and the disability identity. A broad definition of citizenship 
is “an effective share of the total power of society,” which honors civil and 
political rights, including the freedom of speech, property rights, equality 
                                                
26 World Report on Disability, xi. 
27 Ibid. 
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before the law, and universal suffrage.28 However, among pluralist 
perspectives of citizenship, identity also plays an important role. Pluralist 
theorists would argue that societies should consider group rights when 
defining citizenship: 
  

Groups that feel excluded want to be included in the larger society, 
and the recognition and accommodation of their “difference” is 
intended to facilitate this. . . . It has always been recognized that a 
majoritarian democracy can systematically ignore the voices of 
minorities. . . . Proponents of special representation simply extend 
this logic to . . . groups who may equally be in need of representation 
(for example ethnic minorities, women, the disabled).29  
 

The goal should be to establish a disability identity within this framework of 
citizenship, both domestically and globally. Creating a political space for 
disability does not mean isolating the disability community as a separate 
unit, however. Just as racial, ethnic, sexual, and gender identities seamlessly 
converge within and without the mainstream, the heterogeneous nature of 
disabled identities allows PWDs to discover and promote their own brand of 
citizenship within all communities. Yet, the pluralistic conception of 
citizenship is hindered by popular discriminatory discourses within society. 
As one author aptly describes it: 
 

If we grow up immersed in racist or sexist discourses, for example, 
we are likely to perceive the world in those ways, we are likely to act 
accordingly, and we are likely to support and participate in social 
institutions that embody these perceptions and actions. . . . On the 
other hand, if we grow up immersed in discourses of social justice 
and equality, of caring and compassion, of humanitarianism and 
cosmopolitanism, then we are likely to perceive the world in those 
ways, to act accordingly, and to support and participate in 
corresponding social institutions.30  

 
Hence, living in a society that views disability as a disadvantage or, even 
worse, a moral failing, requires those within the community to “cultivate an 
inclusive global identity through a conscious strategy of discourse 
intervention” in order to establish a common ground with the rest of 
society.31  

                                                
28 Angharad E. Beckett, Citizenship & Vulnerability: Disability and Issues of Social and Political 
Engagement (New York: Palgrave Macmillan, 2006), 42, 38.  
29 Ibid., 47.  
30 Michael Karlberg, “Discourse, Identity, and Global Citizenship,” Peace Review: A Journal of Social 
Justice 20, no. 3 (2008): 310–311.  
31 Ibid., 312. 
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 The recognition of citizenship also hinges on the practice of (good) 
democratic governance. The right to democratic governance is drawn from 
Article 21 of the Universal Declaration of Human Rights (UDHR), which 
states that “the will of the people shall be the basis of authority of 
government.”32 The word governance, unlike the formal structure and 
authority implied in the word government, may be thought of as “the sum of 
the many ways individuals and institutions, public and private, manage 
their common affairs. It is the continuing process through which conflicting 
or diverse interests may be accommodated and co-operative action may be 
taken.”33  

Former UN Secretary-General Kofi Annan defined “good 
governance” as “ensuring respect for human rights and the rule of law; 
strengthening democracy; promoting transparency and capacity in public 
administration.”34 Under this definition fair electoral processes, including 
free and open elections, would be imperative as part of the goal of 
inclusivity.35 It is not simply in the interest of PWDs to be able to vote and 
voice their opinions, but also in the interest of the state to include a diverse 
set of voices and perspectives for effective and transparent democratic 
governance. For a robust, fully functioning democracy, it is necessary to 
continue to witness and encourage the global transition of PWDs from 
passive to active citizens. 
 
THE LIMITATIONS OF NEEDS-BASED AND RIGHTS-BASED CONCEPTUALIZATIONS 
 
The Rights-Based Approach 
Presently, there are many experts who work in the field of human rights to 
build transnational networks among disabled persons’ organizations 
(DPOs), and to develop tools to advocate, raise awareness, and implement 
disability-inclusive policies in areas where they are lacking. Human rights 
practitioners base their operations on the premise that human rights are 
“basic rights grounded in the dignity of each human being,” which involves 
“the steady cultivation of the sense of justice and fair-mindedness,” 
recognizing personal, legal, civil, economic, and political rights of the 
individual.36 Moreover, international human rights law views human rights 
as “norms embedded in treaties and other forms of international law that 
require states or other actors to protect, ensure, or recognize certain rights 

                                                
32 Julie Mertus, “Human Rights and the Promise of Transnational Civil Society,” American 
University International Law Review 14 (1999): 442.  
33 Thomas G. Weiss, “Governance, Good Governance, and Global Governance,” Third World 
Quarterly 21 (2000): 795–796. 
34 Ibid., 797. 
35 Mertus 1999, 443.  
36 Tadjbakhsh and Chenoy 2007, 124. 
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possessed equally by all people.”37 The UN Convention on the Rights of 
Persons with Disabilities (CRPD) is a positive example of a rights-based 
framework that advocates the social model by promoting autonomy and 
self-determination for PWDs, and by emphasizing the importance of 
inclusion and awareness of barriers created by society: 
 

The tactical reframing of disability as a social construction 
emphasizes discrimination and affronts to human dignity inherent 
in medical and charity models and builds the foundation for 
disability as a human rights issue. This issue framing captures the 
insight that the full participation in society for people with 
disabilities will be achieved not by “fixing” people, but by breaking 
down the barriers that prevent realization of equal opportunity, full 
participation and respect for difference.38 
 
The decision to propose international instruments to specifically 

protect the rights of PWDs arose out of the denial of their basic rights and 
freedoms in practice, despite the universal application implied in other 
international human rights documents, including the Universal Declaration 
of Human Rights, the International Covenants on Human Rights, and the 
Declaration on the Rights of the Child. Although PWDs are entitled to the 
same protection as all other individuals, this group has been cast more often 
as “‘objects’ of welfare and medical treatment rather than ‘holders’ of 
rights.”39 

During an NGO summit on disability in 2000, participating 
organizations produced the Beijing Declaration on the Rights of Persons with 
Disabilities, which renewed the call for an official UN treaty that would 
address disability rights.40 Advocates claimed that despite the inclusive 
language of other human rights documents, PWDs continued to be socially, 
politically, and economically marginalized. A convention with a focus on 
disability, they insisted, would list legal obligations on states that are geared 
specifically toward protecting and promoting the rights of PWDs. In 
response to this pressure from advocates, Mexico proposed negotiations for 
such a convention in December 2001, and just five years later a draft 

                                                
37 Julie Mertus and Jeffrey Helsing, Human Rights and Conflict: Exploring the Links between Rights, 
Law, and Peacebuilding (Washington, DC: United States Institute of Peace, 2006), 23. 
38 Janet E. Lord, David Suozzi, and Allyn L. Taylor, “Lessons from the Experience of the U.N. 
Convention on the Rights of Persons with Disabilities: Addressing the Democratic Deficit in 
Global Health Governance” (2010), 568. 
39 Realizing the Rights of PWDs. UN Report. Available from 
http://www.un.org/disabilities/default.asp?id=215. 
40 World Association for Christian Communication, “Beijing Declaration on the Rights of People 
with Disabilities in the New Century.” Available from http://www.waccglobal.org/en/20004-
communicating-reconciliation-in-todays-world/757-Beijing-Declaration-on-the-Rights-of-
People-with-Disabilities-in-the-New-Century.html. 



A Case for the Inclusion of Disability in Democratic Governance 
 

 Fall 2013     51 
 

convention was unanimously adopted by the General Assembly, making 
this the fastest negotiation of any human rights treaty.41 
 The CRPD and its Optional Protocol was adopted by the General 
Assembly on December 16, 2006, opened for signatures in 2007, and entered 
into force on May 3, 2008, after garnering a sufficient number of signatures 
and ratifications. Article 3 states the convention’s eight guiding principles:42 
 
A. Respect for inherent dignity, individual autonomy including the 

freedom to make one’s own choices, and independence of persons 
B. Nondiscrimination 
C. Full and effective participation and inclusion in society 
D. Respect for difference and acceptance of persons with disabilities as part 

of human diversity and humanity 
E. Equality of opportunity 
F. Accessibility 
G. Equality between men and women 
H. Respect for the evolving capacities of children with disabilities and 

respect for the right of children with disabilities to preserve their 
identities 
 

These principles, especially the right to participation and inclusion in society, 
equality of opportunity, and individual autonomy, highlight the state’s 
responsibility to reconceptualize the social and political status of its disabled 
population. The convention explicitly compels the state to protect these 
rights and to produce policies and laws that will operationalize these 
principles in a meaningful way to guarantee equal opportunities for PWDs.  
 
The Needs-Based Approach 
International development strategies have also utilized the rights-based 
approach to substantiate development initiatives for PWDs. Experts realized 
that in order to successfully reach the Millennium Development Goals 
(MDGs) (which address poverty, hunger, education, child mortality, 
maternal health, and environmental sustainability), they must explore the 
unmistakable links between disability and poverty.43 The key method for 
discussing these goals with respect to disability is to embrace human rights 
principles such as accountability, empowerment, participation, 
nondiscrimination, and attention to vulnerable groups.44  

In an effort to theorize the relationship between disability and 
poverty, the capabilities approach is a framework has been used by 
                                                
41 UNCRPD India, “History.” Available from http://uncrpdindia.org/about/history/. 
42 UN Enable, “Guiding Principles of the Convention.” Available from 
http://www.un.org/disabilities/default.asp?navid=16&pid=156. 
43 Katherine Guernsey, Marco Nicoli, and Alberto Ninio, “Convention on the Rights of Persons 
with Disabilities: Its Implementation and Relevance for the World Bank” (World Bank, 2007): 2.  
44 Ibid., 3. 
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development economists to expand traditional measurements for “standard 
of living,” “well-being,” and “quality of life” into the field of economic 
development. The approach, championed by Amartya Sen, considers an 
individual’s personal characteristics, resources, and environment to 
determine potential and actual capabilities.45 The concept of utility in 
economics is used to represent units of satisfaction or happiness in a 
subjective sense. The capabilities approach replaces utility with capability, 
described as “opportunities to achieve particular states of being or to 
undertake particular activities.”46 In other words, capability is the existing 
practical opportunities and resources that will allow the individual to 
achieve a desired level of well-being.47 Traditionally, wealth is used as a 
proxy for utility because, in theory, wealth and income provide greater 
access to resources and higher standards of living. Thus, it is understood that 
“inequality in society is to be judged by the distribution of income, and the 
development of countries is to be measured by growth in national income.”48 
However, Sen recognized that income is an inadequate measurement of 
utility, since certain people, particularly those with health concerns, require 
more income and resources to attain a satisfactory level of well-being. For 
example, patients with chronic conditions may need more income than others 
to maintain their health. Medications, hospital bills, and medical supplies 
deplete the income that could be applied to other resources, such as food or 
housing. Overall, as Tania Burchardt notes, “Not everyone converts income 
into utility at the same rate.”49 
 There are several strengths of this approach. First, nothing within 
Sen’s construction of capability necessitates a measurement or definition of 
disability. Disability and functionality are intentionally omitted from the 
analysis. The focus on resources and subjective interpretations of well-being 
allow for a more pluralistic application, whether it is used to assess the needs 
of those in poverty or those with disabilities. The approach inherently 
discourages the attachment of value to ability; instead, it recognizes that the 
gaps between potential and actual achievement are matters of resource 
availability, and not an inadequacy on the part of the individual.  
 The recognition that inequalities in well-being result not only from 
the uneven distribution of wealth, but also differences in capability and 
access to goods, places the responsibility on the public to remove social and 
environmental barriers. Thus, the capabilities approach is a very useful tool 
for the study of economic inclusion in international development initiatives. 
While the approach is quite compatible with the social model as an economic 
counterpart, it does not, however, explicitly discuss the social ramifications 
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47 Mitra 2006, 238. 
48 Burchardt 2004, 737. 
49 Ibid. 



A Case for the Inclusion of Disability in Democratic Governance 
 

 Fall 2013     53 
 

of disability, and it offers little direction in terms of political engagement 
with the disability identity. 
  
Limitations: Beyond Rights and Needs 
Although the tools within the human rights and economic development 
fields are necessary to reverse the economic and social vulnerability of PWDs 
across the world, disability ought to be more than just a rights and 
development issue. Human rights embrace an approach that holds 
governments and other duty-bearers accountable for the treatment of their 
citizens, a valuable approach for promoting civil and political rights. In 
addition, economic development goals address basic needs such as access to 
employment, education, and healthcare. These goals are vital in order to 
ensure the inclusion of PWDs in planning and monitoring development 
policies that increase access to adequate standards of living. However, in 
order to incorporate the voices of the disability community, the present 
author argues that established and developing democracies must, first and 
foremost, recognize the political identity of PWDs. By distinguishing PWDs 
as political agents, the focus will shift from the perception of PWDs as objects 
and recipients of protection and aid (rights-based and needs-based), to strong 
political subjects who belong at the table with other powerful actors as assets 
to the global community. PWDs must be able to join the ranks of other 
influential decision-makers, not because it is their right to be included by the 
mainstream, nor to fulfill their basic needs, but because, as a matter of course, 
it is their rightful place as citizens.  
 
CONCLUSION 
 
The author urges more meaningful collaboration among scholars in the 
human rights, international development/aid, and democracy-assistance 
communities to collectively develop a framework that considers a broader 
spectrum of identity politics as a crucial dimension of their work. The 
disability identity is a prime example, due to its contested position as a civil 
rights issue as well as a medical issue. While the former sphere celebrates 
and upholds the disability identity, the latter’s goal is to minimize the 
experience of it. This leads some to question whether the inclusion of 
disability perspectives will benefit democratic institutions in the long term. 
Why is the inclusion of disability as a separate category of analysis necessary 
for an effective democracy? The author argues that, by excluding the 
histories, opinions, and identities of members of the disability community, 
the state and society disregard the systematic marginalization of a majority 
of the population and, in the process, undermine the ideals of democracy. 
While scholars of Anthropology, Women and Gender Studies, Sociology, 
and Disability Studies have taken great strides to understand the social 
implications of the disability identity, the author hopes that future research 
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and collaboration in the field of international relations will produce more 
nuanced understandings of the dynamics between the disability community 
and democratic governance.  
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In the Straits of Denial: Energy 
Security, Maritime Power, and 
China’s “Malacca Dilemma” 
 
Nathan Levine 
 
Just over three years ago, during the late spring of 2010, 16 Chinese 
warships from the North, East, and South Sea Fleets conducted an 
unprecedented naval exercise. The ships left their ports, linked up, and 
sailed past the Japanese island of Okinawa, through the Bashi Channel, and 
onward to the Strait of Malacca. Along the way they conducted live-fire and 
anti-submarine drills, while other Chinese air and naval assets conducted 
simulated attacks on the fleet. 1  The exercise demonstrated a People’s 
Liberation Army Navy (PLAN) more confident than ever in its ability to sail 
long distances while protecting vital shipping lanes and reinforcing China’s 
maritime territorial claims. It served to highlight the great strides that have 
been made in the modernization of the PLAN over the last decade. Three 
months later, on July 20th, the International Energy Agency’s (IEA) chief 
economist, Fatih Birol, stunned the world when he told the Wall Street Journal 
that China had overtaken the United States to become the world’s number 
one energy consumer, years ahead of schedule. 2  These two seemingly 
separate events are in fact closely related, and the nature of this relationship 
is of growing importance to China, the United States, and the Asian region 
as a whole. 
 China’s speedy economic rise has been built on energy-intensive 
heavy industry, infrastructure building, and urbanization, all of which 
continue to require massive amounts of energy. The free flow of that energy 
into China is the lifeblood of the nation’s economic growth, and 

                                                             
1 “China’s Three-Point Naval Strategy,” in Strategic Comments, ed. Alexander Nicoll 
(International Institute for Strategic Studies, 2010). 
2 Spencer Swartz and Shai Oster, “China Tops U.S. in Energy Use,” Wall Street Journal, July 18, 
2010. 
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consequently energy-security has become an issue of paramount concern for 
Chinese foreign policy.  
 China relies on energy imports to meet growing demand, especially 
oil imports, and it is the potential vulnerability of these vital imports that 
concerns energy analysts and policymakers. In particular, China receives 
much of its oil imports via seaborne tankers that must transit long sea lanes 
of communication (SLOCs) and traverse narrow and congested straits to 
reach Chinese ports. Leaders in Beijing worry that these straits, particularly 
the Strait of Malacca, make China’s energy imports extremely vulnerable to 
interdiction and blockade in the event of a national security crisis. The likely 
culprit of such a blockade is suspected to be the United States, who may 
interfere in the case of a PRC conflict with Taiwan. 3  The Chinese navy 
currently does not have the capacity to defend China’s SLOCs from any 
serious opponent, let alone the United States. Therefore some China 
observers have previously predicted that energy security concerns would 
drive a Chinese naval expansion, and possibly a naval arms race in Asia.4 
 Many prominent observers have disputed this conclusion, arguing 
that alternate solutions to China’s energy needs, such as new overland 
pipelines, cooperative energy organizations, new offshore production, and 
renewable technologies, would reduce China’s reliance on seaborne imports 
sufficiently to ease its energy security concerns and prevent a perceived need 
for naval power. 5  This argument dovetails with contemporary liberal-
internationalist theory, which holds that, as China is able to successfully 
integrate into the international order as a responsible stakeholder, its 
inclination for interest-based hard-power policymaking will subside. 
 However, assurances that China could solve its Malacca dilemma 
without resorting to hard power-backed solutions have so far proved 
dubious in the face of troubling supply-and-demand realities that are 
unlikely to relent for the foreseeable future. This paper argues that 
increasing concern in Beijing over energy security challenges, especially the 
“Malacca dilemma,” is indeed driving Chinese naval development and 
fostering zero-sum foreign policy considerations.  
 
WHY CHINA NEEDS ENERGY: GROWTH, LEGITIMACY, AND STABILITY  
  
The overriding concern of China’s Communist Party of China (CPC) 
leadership is undoubtedly “promoting China’s economic development while 
maintaining political and social stability.” 6  The two aspects, economic 
                                                             
3 Ian Storey, “China’s ‘Malacca Dilemma,’” Jamestown Foundation China Brief 6, no. 8 (2006). 
4 Lei Wu and Shen Qinyu, “Will China Go to War over Oil?,” Far Eastern Economic Review 169, no. 
3 (2006); Zha Daojiong, “Oiling the Wheels of Foreign Policy? Energy Security and China’s 
International Relations,” in Asia Security Initiative Policy Series. 
5 For example: Cole; Erickson; Garrison; Marketos; to name a few. 
6 Robert G. Sutter, Chinese Foreign Relations: Power and Policy Since the Cold War (Lanham, MD: 
Rowman & Littlefield, 2008). 
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development and social stability, go hand-in-hand. To maintain the political 
legitimacy necessary for the CPC to remain in power, the party must meet 
the people’s expectations of economic growth and rising living standards. 
Some authors have argued that there is “an unwritten social contract 
between the party and the people whereby the people do not compete with 
the party for political power as long as the party looks after their economic 
fortunes.”7 
 It is for this reason that China’s leadership has grown so concerned 
about energy security—if energy fuels economic development, and economic 
development maintains social and political stability, then energy security is 
critical for maintaining the CPC’s hold on political power. This paper will 
define “energy security” as assuring “adequate, reliable supplies of energy at 
reasonable prices and in ways that do not jeopardize major national values 
and objectives,” based on the definition first put forward by Daniel Yergin.8 
Thus, energy security has now become a critical issue, something that must 
be defended if the state is to survive, just as territory must be defended. 
Energy security has been transformed into a matter of the “high politics” of 
national security rather than merely the “low politics” of domestic energy 
and economic policy. 

Chinese leaders’ views on energy security have shifted over time. 
During the 1990s and earlier, Beijing stressed self-sufficiency of oil as the 
heart of energy security, and issued oil import bans in 1994 and 1998.9 
Around the turn of the century, however, Chinese leaders realized that the 
import of oil would be both necessary for continued economic growth and 
impossible to avoid: skyrocketing demand was quickly outpacing domestic 
production. Instead, they would actively promote security of oil imports 
rather than security from them. 
 
CHINA’S EVOLVING ENERGY NEEDS 
 
The twenty-first century is quickly being characterized by China’s 
increasingly ravenous demand for energy. According to 2011 IEA projections, 
by 2035 China will consume nearly 70 percent more energy than the United 
States, even though per-capita energy consumption in China will still be less 
than half that of the U.S. 10  The U.S. Department of Energy’s Energy 
Information Agency (EIA) estimates that Chinese energy consumption will 
grow by at least 178 percent between 2011 and 2035, from 107 to 191 

                                                             
7 Shaun Breslin, “Power and Production: Rethinking China’s Global Economic Role,” Review of 
International Studies 31 (2005). 
8 Daniel Yergin, “Energy Security in the 1990s,” Foreign Affairs 67, no. 1 (1988). 
9 Malavika Jain Bambawale and Benjamin K. Sovacool, “China’s Energy Security: The 
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10 “World Energy Outlook 2011,” in World Energy Outlook (International Energy Agency, 
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quadrillion BTUs.11 The 84 quadrillion BTUs that make up the difference, 
and which China will have to somehow acquire over the next 24 years, 
equals more than the total energy consumption of the whole European 
Union in 2011. 

Although China currently gets most of its energy from coal (around 
70 percent), 12  oil is the form of energy that has produced most of the 
insecurity for leaders in Beijing,13 and consequently is the energy source on 
which this paper will focus. Oil is China’s second-largest energy source, 
accounting for around 19 percent of the country’s total energy 
consumption,14 meaning supply shortages would still be devastating to the 
Chinese economy despite coal’s prominence. Much of the growth in China’s 
oil demand has come from transport consumption rather than from 
industry.15 This fact indicates a growing consumer demand for automobiles, 
items increasingly considered symbolic of modernized living standards to 
citizens in China and elsewhere in the developing world.  

China is currently the world’s fourth-largest oil producer, but 
domestic oil production has only increased slowly, climbing from 2.7 million 
barrels per day (bbl/d) in 1990 to 4.3 million bbl/d in 2011. Stagnating 
domestic oil supplies stem from China’s older oilfields, which are widely 
believed to have peaked in production output. Daqing oilfield in 
Heilongjiang, China’s largest oil field, for example, fell from a peak 
production of 56 Mt in 1997 to a historic low of 40 Mt in 2009. Energy 
analysts now believe it is unlikely that China will expand its crude oil output 
significantly ever again. The director of the Department of Development 
Planning for the China National Petroleum Corporation (CNPC) stated in 
2006 that oil output is expected to increase at most to 199 Mt between 2006 
and 2020, up from 179 Mt in 2005, followed by declining output after 2021.16 
More recent EIA estimates also predict flattening oil production over the 
long term.17  

                                                             
11 “International Energy Outlook 2011,” U.S. Energy Information Agency. 
12 Guy C. K. Leung, “China’s Energy Security: Perception and Reality,” Energy Policy 39 (2011): 
1331. 
13 Ibid., 1332. 
14 “International Energy Outlook 2011.” 
15 Leung 2011, 1332. 
16 Leung 2011, 1330. 
17 “Country Analysis Brief: China,” U.S. Energy Information Agency (2012). 
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Meanwhile, China’s oil consumption has grown rapidly from 2.3 million 
bbl/d in 1990 to 9.8 million bbl/d in 2011: an average growth rate of 7 
percent (Fig. 1).18 EIA forecasts that China’s oil consumption will continue to 
grow steadily during the next three years. Anticipated oil growth of over 0.8 
million bbl/d between 2011 and 2013 would represent 64 percent of 
projected world oil demand growth during the two-year forecast period.19 

A number of analysts have disputed the typical forecasts presented 
above, however, instead suggesting that the actual magnitude of China’s 
growing energy demand is likely far higher than widely assumed. They 
rightly point out that the EIA and IEA have had to consistently revise their 
projections upward every year for the past several years, and note that these 
projections assume Chinese GDP growth rates of less than 5 percent, and 
income elasticities that are far lower than reality. One influential 
Washington-based foreign policy think tank, the Center for Strategic and 
International Studies, has projected that Chinese energy demand in 2025 
could be almost double EIA official estimates.20 

Given growth in oil demand and stagnant oil supplies, China has 
been increasingly reliant on foreign oil imports. China’s net oil imports 
reached 5.5 million bbl/d in 2011, and it became the second-largest net oil 
importer in the world behind the United States in 2009.21 China became a net 

                                                             
18 International Energy Statistics database, U.S. Energy Information Agency. 
19 Ibid. 
20 Malcolm Shealy and James P. Dorian, “Growing Chinese Energy Demand: Is the World in 
Denial?” (Energy & National Security Program, Center for Strategic and International Studies, 
2007). 
21 Ibid. 

 Figure 1: Chinese Oil Production/Consumption Deficit 
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importer of oil in 1993 when it imported 7.5 percent of its oil consumption. 
By 2009 China’s import dependency for oil reached 53.5 percent.22 Estimates 
suggest that China’s import dependency will rise to 60–80 percent (around 
200 Mt) by 2020.23 

This soaring appetite for energy has sparked concern among China’s 
leaders and intellectual elites about the country’s energy security, and that 
concern is only growing. Indeed, while the People’s Daily mentioned “energy 
security” only once in the year 2000, the paper published 476 different 
articles using the term between 2008 and 2010.24 

In the scramble for energy resources, China’s state-owned oil 
companies (SOCs) have consistently looked to establish equity ownership 
agreements overseas, pitching the flag in places, like Sudan, that Western 
companies have abandoned either because of international pressure or 
because they were too dangerous. China’s overseas equity oil production 
grew significantly this decade from 140,000 barrels per day (bbl/d) in 2000 to 
1.2 million bbl/d in 2009.25 

China imports most of its oil from the Middle East and Africa. China 
imported about 4.8 million bbl/d of crude in 2010: over 2.2 million bbl/d (47 
percent) from the Middle East, 1.5 million bbl/d (30 percent) from Africa, 
176,000 bbl/d (4 percent) from Asia-Pacific sources, and 938,000 bbl/d (20 
percent) from elsewhere. Saudi Arabia and Angola were China’s two largest 
sources of oil imports in 2010, together accounting for more than one-third of 
China’s total crude oil imports.26 In 2009, China imported more Saudi oil 
than the U.S. for the first time, a geopolitical shift of great significance.27 
 But it is the issue of just how China moves all this oil (along with 
liquefied natural gas) from the Middle East, Africa, and other far-off 
destinations to the Chinese mainland that is perhaps the most central 
question of China’s energy and security policy debate today. 
 
  

                                                             
22 Leung 2011, 1330. 
23 Leung 2011, 1332. Erica Downs, “Grappling with Rapid Energy Demand Growth,” in The 
Brookings Foreign Policy Studies Energy Security Series (Washington, DC: Brookings Institution, 
2006). 
24 Andrew B. Kennedy, “China’s Petroleum Predicament: Challenges and Opportunities in 
Beijing’s Search for Energy Security,” in Rising China: Global Challenges and Opportunities, ed. 
Jane Golley and Ligang Song (Canberra and Beijing: Australian National University and Social 
Sciences Academic Press, 2011), 121. 
25 “International Energy Outlook 2011.” 
26 Ibid. 
27 Jad Mouwad, “China’s Growth Shifts the Geopolitics of Oil,” New York Times, March 19, 2010. 
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CHINA’S “MALACCA DILEMMA”  

 
 
Eighty percent of China’s oil imports arrive by sea, and the vast majority of 
that must transit a number of narrow straits—Makassar, Sunda, Lombok, 
and Malacca—which surround the Indonesian archipelago and control the 
SLOCs between the Indian Ocean and the South China Sea (see Fig. 2). Of 
these the Malacca Strait is used especially heavily, and is of greatest 
importance. Lying between the Malay Peninsula and Indonesia, the straits 
are approximately 600 nautical miles (nm) long and just 1.5 nm wide at their 
narrowest point. More than 60,000 vessels transit these straits annually, 
transporting more than 30 percent of global trade, and more than 50 percent 
of global energy shipments (traffic dwarfing what passes through the 
Panama and Suez canals),28  making Malacca one of the most important 
navigational chokepoints in the world, and causing constant unease for 
Chinese policy analysts.  
 Such narrow chokepoints make China’s energy shipments incredibly 
vulnerable to any blockage of the straits, whether by military blockade or 
disruption by piracy, terrorist attack, or maritime accident.  

Chinese analysts often refer to this strategic vulnerability as the 
“Malacca dilemma.” China must rely on the energy imports that transit the 
Malacca strait, but doing so makes them an unacceptably vulnerable 
                                                             
28 Bernard D. Cole, The Great Wall at Sea: China’s Navy in the Twenty-First Century, 2nd ed. 
(Annapolis, MD: Naval Institute Press, 2010), xxi. 

Figure 2: Indonesian Straits and Shipping Patterns in East Asia 
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strategic liability. In 2003 President Hu Jintao declared that “certain major 
powers” were bent on controlling the strait, and called for the adoption of 
new strategies to mitigate the perceived vulnerability.29 The Chinese press 
and foreign policy elite have devoted much attention to the country’s 
“Malacca dilemma,” ever since, with one newspaper lamenting, “It is no 
exaggeration to say that whoever controls the Strait of Malacca will also have 
a stranglehold on the energy route of China.”30 Things have not gotten any 
better in the years after 2003. In 2008, 75 percent of energy imports from the 
Middle East and Africa were shipped through the straits, seven years ahead 
of 2004 estimates.31 “China’s dependence on international energy imports is 
rapidly changing from a relationship of relative dependence to one of 
absolute dependence,” wrote hardline academic Zhang Wenmu. “China is 
almost helpless to protect its overseas oil imports.”32  

The fact that East Asia saw seven naval blockades in the twentieth 
century, and the lessons learned from the 1982 Falklands War, known as the 
“classic example of modern limited blockade,”33 both intensify such fears. 

Many top Chinese leaders still remember the oil shortages of the 
1950s and 60s (shortages generated by foreigners) after the newly founded 
PRC was sucked into conflict during the Korean War. The Coordinating 
Committee for Multilateral Export Controls (COCOM), established by 
Western-bloc powers during the Cold War, placed the PRC under an oil 
embargo. China was forced to rely heavily on crude and oil products from 
the Soviet Union and Eastern Europe, but after the Sino–Soviet split in the 
early 1960s the Soviet Union pulled the plug on oil supplies and left the PRC 
on their own. The sudden lack of oil devastated the Chinese economy and 
military capacity. Cars in Henan Province, for example, had to run on 
alcohol. 34  It wasn’t until the discovery and development of the Daqing 
oilfield and other giant fields that China became self-sufficient in 1963. 

The United States, India, and Japan are all seen as potential 
blockaders by Chinese leaders, but Chinese observers appear to believe that 
only the United States has both the capability and the will to blockade oil 
shipments to China. One recent Chinese article postulates that the most 
likely triggers of an oil blockade of China include a fight over Taiwan, or 
simply a situation in which China’s rise becomes perceived as hostile and 
directly threatening to other major powers. Some already believe the United 
States is engaged in an “energy-containment” strategy to prevent China’s 
rise.35 
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30 Cole 2010, 55. 
31 Ibid., 54. 
32 Ibid., 54. 
33 Leung 2011, 1333. 
34 Ibid., 1332. 
35 Marketos 2009, 103. 
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Currently China’s navy is not capable of defending the straits from 
blockade, let alone the long SLOCs that stretch all the way to the Persian 
Gulf, and PLAN capabilities are currently focused on China’s “Near Seas.”36 
However, as will be discussed in greater depth later on, China may see no 
other choice but to attempt to attain that capacity by modernizing and 
expanding its naval forces. 

China, desperate to find an alternative solution to the Malacca 
dilemma, has understandably searched for alternatives to seaborne oil 
imports. These have included new, proposed overland pipelines, new 
domestic offshore energy sources, and renewable technologies. Numerous 
authors have pointed to these proposals, along with potential cooperative 
multilateral energy agreements, as viable solutions to China’s Malacca 
dilemma. However, for reasons that will be discussed below, none of these 
measures will be sufficient. 
 
PROPOSED SOLUTIONS AND THEIR WEAKNESSES  
  
Overland transport of oil seems like the most logical alternative to 
vulnerable sea transport, and China has launched several initiatives to that 
effect. At the moment, China has only one operational transnational oil 
pipeline but has two being built and one in the speculative stage. All four 
pipelines share the common strategic goal of Avoiding Malacca.  

China and Kazakhstan agreed to build the 3000 km Kazakhstan–
China oil pipeline in 1997, and it finally became operational in 2006. China 
and Russia have started to build a transnational pipeline, from Skovorodino 
to Daqing in Heilongjiang Province after a decade of delay. China and 
Russia began discussing a pipeline of the sort in 1994. The third, a pair of 
Myanmar–China oil and gas pipelines, was confirmed by a Chinese deal 
signed with Myanmar’s military junta in 2009. The pipelines would run from 
Sittwe in Myanmar to Kunming, Yunnan Province, and then on to the city of 
Chongqing, covering 2000 km and costing an estimated $1.2 billion. The idea 
for the pipelines was first argued publicly in 2004, by Yunnan University 
professor Yang Xiaohui, who framed the argument by declaring the pipeline 
could reduce reliance on the Strait of Malacca and improve China’s energy 
security.37 Last, but perhaps most significantly, is a proposed overland route 
that would run from Gwadar, Pakistan, to Kashgar, in China’s Xinjiang 
Autonomous Region.38  

                                                             
36 Cole 2010; Andrew Erickson and Gabe Collins, “China’s Real Blue Water Navy,” The Diplomat, 
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Nascent Blue Water Fleet, Constitute China’s Core Challenge to U.S. and Regional Militaries,” 
China SignPost, March 6, 2012.  
37 Leung 2011, 1334. 
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 In 2002 China, together with Pakistan, began building a deep-water 
port in Gwadar, a village along the Arabian Sea coast in southwestern 
Pakistan. The port is intended to serve as a safe alternate supply route, a 
place where, in the event of a blockage, oil tankers coming from the Persian 
Gulf can dock without heading through the straits of Malacca. Even if a 
pipeline is not built, China is building a vast network of road and rail links 
that run from Gwadar to Xinjiang, along the Karakoram Highway.39 Oil 
offloaded in Gwadar could then be either piped or trucked to western China. 
The port will also provide China with a strategic maritime foothold in the 
Indian Ocean and Arabian Sea, and represents the pinnacle of a Sino-
Pakistani strategic partnership.  
 The actual impact of these overland routes on China’s energy 
security is doubtful, however. Some authors have called into question the 
output of these pipelines, as oil output growth in Russia and Kazakhstan has 
not kept up with demand.40 The Kazakhstan–China pipeline can transport 50 
Mt of crude oil yearly, if running at full capacity, but so far China has not 
been able to get Kazakhstan to provide this much capacity, as the 
competition for Kazakhstan’s oil is increasingly fierce. Even if the pipeline 
can deliver 50 Mt to China each year, this amount accounted for only 12–13 
percent of total demand in 2008, a percentage that will fall in the future.41 
The China–Russia pipeline would have initial annual capacity estimated to 
be only 15 Mt, and a maximum capacity of 30 Mt, 4–8 percent of 2008 
demand. Additionally, the total volume of Russian oil heading to China 
would be less than 30 Mt if the rail transport of Russian oil, at an average of 
15 Mt in 2007 and 2008, stops after the opening of the pipeline, whether 
because rail transport is more costly or because Russia would want to avoid 
overdependence on the China market.42 For its part the Myanmar–China 
pipeline, assuming it is actually built, will only bring between 12 and 20 Mt 
of crude oil a year into China,43 and is subject to a volatile, shifting political 
situation (as is the Pakistan route).  
 The actual security of pipelines is also commonly overestimated. 
Pipelines are long, fixed objects that history has proven difficult to defend. In 
fact pipelines are even easier targets than tankers, vulnerable to being 
bombed or sabotaged. Secondly, were an armed conflict to occur between 
the U.S. and China, the U.S. military would likely order complete blockades, 
including of the Persian Gulf. The sea routes to Myanmar or Pakistan would 
be completely sealed off. Few oil tankers could reach Sittwe or Gwadar as 
they would be a concentrated target set, highly vulnerable to blockade or 
precision strike. 
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In short, although pipelines do contribute to China’s energy security 
by opening new sources of supply, their overall effectiveness is weaker than 
many have assumed. The actual effectiveness of each pipeline also varies 
widely. For example, the Myanmar–China pipelines and the speculative 
Pakistan–China pipeline have built-in political risks and do not significantly 
reduce China’s oil dependency on the Middle East. It is for this reason, 
writes Leung, that “some Chinese analysts now believe that Sea Line of 
Communication (SLOC) security is much more important than pipeline 
transport lines. They are right.”44 

Lastly, ships are likely to remain the most cost-effective way of 
transporting oil for the foreseeable future. The cost of transporting one barrel 
of oil over a distance of 1000 km was estimated in 2007 to be $0.163 by tanker, 
$0.793 by pipeline, and $7.190 by train.45 Recognizing this, in 2006 Beijing 
ordered the commencement of a shipbuilding program that would raise the 
percentage of seaborne oil imported on Chinese-made ships from 10 percent 
to 60–70 percent by 2020.46 Although this is economically advantageous, it 
also makes it easier for intercepting foes to identify Chinese ships. 

Some authors have argued that China’s proximity to Russia, one of 
the world’s largest oil and gas producers, will secure its future energy needs, 
but this view is overly simplistic. China perceives Russia to be increasingly 
unreliable. Chinese leaders know that Russia wants to sell China energy 
because they want the market and the leverage on China that it provides.47 
Furthermore, China has historic reason to distrust Russia, a “Western 
imperial” power, just as it does the United States. The China-Russia 
relationship is a pragmatic one, based on shared common interests, but with 
serious fault lines. Russia and China are not about to form a strong alliance 
to oppose Washington. The relationship between the two large neighbors is 
instead “uneasy, awkward, and rife with complexity.”48  
 As far as multilateral solutions to energy security go, China has so 
far shown little interest in them. Despite frequent rhetoric about the 
importance of multipolarity, China has to date shunned any discussions 
within the Shanghai Cooperative Organization (SCO), the most likely forum 
for cooperative discussion, related to energy security. Instead China has 
preferred to make bilateral deals with individual countries, leveraging its 
massive downstream market to secure low prices and, preferably, equity 
ownership of oil supplies.49  In fact the competing countries of the Asia 
region have so far all relied on their own limited bilateral measures without 
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concerted policy direction between countries, and often at their neighbors’ 
expense.50 It is evident that realist thinking and zero-sum game strategies 
have made it very difficult for any international structure in the region to 
overcome a fundamental lack of trust. 
 Other authors have focused on China’s potential for increased 
domestic energy sources, including renewable technologies and new 
offshore oil and gas deposits in the East and South China Seas. 
 While China has made an effort to diversify its energy supplies, 
hydroelectric sources (6 percent), natural gas (3 percent), nuclear power (1 
percent), and other renewables (0.2 percent) account for relatively small 
shares of China’s energy consumption mix, and are likely to remain so for 
years to come.51 The growth in renewable share of energy consumptions 
hasn’t even come close to matching the annual growth in new Chinese 
energy demand, let alone made a dent in existing demand. 
 China has seized on offshore drilling as one way to make up for 
shortages from its declining onshore fields, but the challenges it faces are 
complex. Maritime oil fields currently produce about 10 percent of China’s 
domestic oil production, a number that is set to rise.52 Much of China’s 
ongoing exploration and new production has focused on the East and South 
China Seas, territories of serious contention between China and its neighbors 
Taiwan, Vietnam, Thailand, Malaysia, Indonesia, Brunei, and the Philippines, 
who are all rival claimants to an assortment of tiny but important islands, 
rocks, and reefs.  
 The South China Sea is surrounded by the eight nations, most of 
whom claim part or all of the sea’s islands and undersea resources. 
Petroleum reserve estimates for the South China Sea range from a U.S. 
estimate of 28 billion bbl to a wildly optimistic Chinese estimate of 213 
billion bbl. Similarly, the U.S. estimates the presence of 266 trillion cubic feet 
(Tcf) of natural gas reserves, while the Chinese estimate reserves of 2000 Tcf, 
much of it in the area of the Spratly Islands.53  
 The total area of the Spratlys is less than three square miles, but each 
would allow its owner to stake out a claim to the surrounding waters as an 
exclusive economic zone (EEZ), which under the United Nations Convention 
on the Law of the Sea (UNCLOS) extends to 200 nm from the territory.  
 Although no significant amount of oil has ever been found in the 
area of the Spratly Islands, Beijing’s enormous estimates help make them too 
tempting to ignore. Chinese media refer to the area as the second Persian 
Gulf.54 Chinese belief in the overblown estimates is more important than the 
likely reality in any case, as the issue has become a matter of national pride 
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and has helped lead to a significant allocation of national security resources 
being deployed to the area to protect China’s sovereignty claim. China has 
shown a willingness to use military force to defend that claim in the past.55  
  The East China Sea is another area with significant potential 
reserves. Approximately 150 billion cubic meters of discovered natural gas 
are already providing an important energy source for Shanghai, for 
example.56 China’s claims in the East China Sea put it in direct competition 
with those of Japan, however. 
 The disputed nature of these areas means that China’s new offshore 
energy production goals make China’s energy future less, not more secure. 
Recent maritime clashes have demonstrated that offshore energy is in fact 
only increasing the need for naval power, rather than decreasing it. Readers 
should also remember that new offshore production will likely only serve to 
compensate for declining onshore output, so total foreign imports will still 
continue to climb even as new offshore production continues to come on 
stream. 
 All of the proclaimed solutions to China’s Malacca dilemma also 
share one overarching problem: a wishful ignorance regarding the supply-
and-demand reality of China’s skyrocketing energy needs. As discussed 
earlier, the energy demands of China’s growth are enormous, and national 
efforts to develop domestic sources and build onshore pipelines may 
provide no more than a figurative drop in the bucket compared to 
exponentially growing demand. 
 The situation may not be rosy on the supply side of the equation 
either. A number of geologists and energy analysts have argued in recent 
years that global oil production may have already “peaked,” meaning that 
maximum potential output has been obtained. Once at this peak, output will 
remain at a plateau for some time before beginning a downward slide, 
regardless of overall investment. Although roughly half of total supply will 
still remain recoverable, the increasing cost and effort required to obtain it 
will drive prices continually higher. New discoveries of conventional 
supplies have failed to keep pace with the exhaustion of existing reserves.57 
Most of the “easy” deposits, exemplified by Saudi Arabia’s light-sweet crude, 
have already been discovered, and are being exhausted. What’s left is 
increasingly “tough oil”: deposits at extreme depths, sub-salt, or containing 
significant impurities. The boom in North American tar-sand and shale oil 
production is an example of “tough oil” extraction. After decades of denying 
the possibility of such a scenario, the IAE reluctantly agreed in 2011 that 
global oil production has likely peaked. The organization’s 2011 projections 
predict that production of conventional crude oil, the largest single 
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component of the oil supply, will remain roughly at current levels before 
declining slightly to around 68 mb/d by 2035. They note, with rather severe 
understatement, that just “to compensate for declining crude oil production 
at existing fields, 47 mb/d of gross capacity additions are required,”58 twice 
the current total oil production of all OPEC countries in the Middle East. 
Growth in unconventional oil production may not be able to fill this deficit. 
 Combined with a global demand for energy that will grow by at 
least one-third between 2010 and 2035, such a serious supply crunch will 
almost certainly lead to steep oil price increases and an accelerated scramble 
to secure far-flung reserves.59 No country will be as dramatically affected as 
the world’s fastest-growing energy consumer: China. Given that China’s 
leaders already take their energy security very, very seriously, it is highly 
unlikely that Beijing is not already preparing for a future where securing and 
protecting vital energy imports is more important than ever.  
   
NO ESCAPE FROM MALACCA  
 
At a meeting in Beijing during December 2011, the then-president of China 
Hu Jintao had a message for gathered officials from the People’s Liberation 
Army Navy. “Prepare for war,” Hu said. The resulting uproar his statement 
caused in the West was predictable, although largely misplaced (he used a 
Mandarin term, “junshi douzheng,” that means “conflict in general,” i.e., he 
was highlighting the importance of continued naval modernization, not 
preparations for a specific combat operation).60 However, the significance of 
his statement in the environment it was used still should not be 
underestimated. 

The reality is that China has not yet found a wholly peaceful 
solution that will enable it to escape the Malacca dilemma. As discussed 
above, the majority of theoretical solutions proposed by China observers 
over the last decade have proven to be of doubtful significance. Despite their 
best efforts, no combination of alternatives has been, or will be, sufficient to 
convince Beijing that an expansion of naval power is not necessary. China 
faces only two options: allow the United States to maintain unchallenged 
naval primacy in East Asia and the Indian Ocean and count on Americans to 
refrain from interfering in China’s political sovereignty and economic rise, or 
hedge its bets by developing its own hard-power capacity to back up its 
growing economic and political influence. As demonstrated convincingly by 
Alfred Thayer Mahan in the nineteenth century, sea power is the only 
reliable means of achieving maritime security, and with it, national security. 
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Hu and China’s military leaders have been presiding over what is 
currently the world’s largest military buildup. China announced it will 
increase its military spending by 10.7 percent in 2013, following an 11.2 
percent increase in 2012.61 According to SIPRI, a research institute, annual 
defense spending rose from over $30 billion in 2000 to at least $129 billion in 
2011,62 and SIPRI estimated that annual defense spending for 2012 would 
total around $160 billion. SIPRI usually adds about 50 percent to the official 
figure that China gives for its defense spending, because even basic military 
items such as research and development are kept off budget. The navy gets 
more than one-third of the overall Chinese military budget, “reflecting the 
priority Beijing currently places on the navy as an instrument of national 
security.”63 To keep things in perspective, America still spends around four-
and-a-half times as much on defense, but on present trends China’s defense 
spending could overtake America’s by 2032.64 

As part of its 11th five-year military plan that began in 2006 and 
ended in 2011, China commissioned dozens of new frigates, destroyers, 
submarines, and amphibious ships; began sea trials of the country’s first 
aircraft carrier, the former Soviet Varyag; deployed ships overseas for the 
first time in modern Chinese history; and developed a “carrier-killer” system 
that combines ocean-surveillance satellites, drones, and maneuverable Anti-
Ship Ballistic Missiles.65 The 12th five-year military plan shows no indication 
of slowing naval development, and calls for improved weapons R&D, better 
combat information systems, improved training of personnel, and an 
“acceleration of the development of an overall modern logistics system for 
the PLA,” a key element in global power projection.66 

Given the sheer scale of the energy security challenges that China 
faces today, and the continued failure of multilateral institutions to solve 
either China’s Malacca dilemma or the South China Sea dispute, China faces 
less and less incentive to avoid zero-sum foreign policy thinking. Indeed a 
recent report by the Brookings Institution lamented the “strategic distrust” 
evident between China and the United States, and revealed that top-level 
Chinese foreign policy leaders routinely approach issues from a zero-sum 
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viewpoint.67 This trend will likely only get worse over time as American and 
Chinese political leaders continue to bash each other publicly for domestic 
political gain. 

In March 2010, Chinese officials told two visiting senior Obama 
administration officials that China would not tolerate any interference in the 
South China Sea, as it was now one of China’s “core interests” of sovereignty. 
It was the first time the Chinese labeled the South China Sea a core interest, 
on par with Taiwan and Tibet.68 Over the last several years there have been 
an increasing number of maritime and air incidents on China’s doorstep in 
the South China Sea based around China’s UNCLOS claims, which indicate 
that Beijing, or at least China’s military, have grown more confident in 
exerting strategic preponderance over China’s periphery.  

Although many analysts of China’s navy have argued that China’s 
navy has so far not produced a capacity for true global (“blue water”) power 
projection,69 it seems unlikely that future modernizations will fail to adjust to 
China’s new strategic realities. China is well aware of what its energy 
security needs entail. Indeed, the deputy chairman of the joint chiefs of staff 
of the People’s Liberation Army is on the country’s new, 21-member 
National Energy Commission, as is the minister of state security.70 

“With our naval strategy changing now, we are going from coastal 
defense to far sea defense,” Rear Admiral Zhang Huachen, deputy 
commander of the East Sea Fleet, said in an interview with Xinhua, the state 
news agency, following Hu’s December address to the PLAN. “With the 
expansion of the country’s economic interests, the navy wants to better 
protect the country’s transportation routes and the safety of our major sea 
lanes,” he added. “In order to achieve this, the Chinese Navy needs to 
develop along the lines of bigger vessels and with more comprehensive 
capabilities.”71  

The strategy is a sharp break from the traditional, narrower doctrine 
of preparing for war over the self-governing island of Taiwan or defending 
the Chinese coast. The navy appears to see itself as the guardian of China’s 
ever-expanding economic interests, and they have a budgetary interest in 
saying so. Now Chinese admirals publicly acknowledge that they want 
warships to escort commercial vessels from as far as the Persian Gulf to the 
Strait of Malacca, to help secure Chinese interests in the resource-rich South 
and East China Seas, and to safeguard the soaring numbers of Chinese 
citizens who work abroad (about 5 million today, but expected to rise to 100 
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million by 2020), many of them in the energy resource business.72 In early 
2009 the navy began anti-piracy patrols off the Gulf of Aden with three 
ships.73 Last year, one of those vessels, the Xuzhou, a Type 054 Jiangkai-II 
class missile frigate, was sent to the Mediterranean to assist in evacuating 
35,000 Chinese workers from Libya, an impressive logistical exercise. 74 
Xuzhou’s mission marked an important milestone because it was the first-
ever dispatch of a PLA military platform specifically assigned to help protect 
an operation designed to help PRC citizens trapped in a conflict zone. 
Chinese policymakers now have a precedent for future military operations in 
areas where the lives and property of expatriate PRC citizens come under 
threat. In early 2012 several dozen Chinese workers were kidnapped by 
rebels in Sudan, where they were working on a highway project, and the 
event has added to growing calls for greater protection of Chinese interests 
abroad.75 

China has every reason to modernize and expand its navy, and few 
reasons not to. Energy security concerns are not the only reason why this 
expansion will happen. Other factors, such as fervent domestic nationalism 
and a growing popular sense that a great power should wield a great navy 
also undoubtedly play a significant role. However, it seems clear that energy 
security and the desire to escape the “Malacca dilemma” are indeed helping 
to drive a Chinese military buildup.  
 
CONCLUSION  
 
China has long argued that it is committed to a peaceful rise, and that its 
military growth is dedicated only to the nation’s self-defense. But China’s 
definition of “self-defense” must, and already has, expanded to include the 
vital seaborne lifelines of energy imports that sustain China’s economic 
growth. It has no choice. There is no issue of greater import to China’s 
leadership than domestic stability, and that stability relies on continued 
economic growth. That growth, in turn, relies on the availability and 
reliability of energy supplies. Therefore energy security is a vital national 
security priority, and one that China will be willing to use military force to 
defend in the future. Given the sheer scope of the energy security challenges 
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that China—and the world—will face over the course of the twenty-first 
century, an understandable expansion of Chinese naval power may be 
inevitable, regardless of American policy choices. American policymakers 
may then be forced to decide whether or not maintaining military 
dominance in East Asia is worth risking real conflict with an expanding 
naval power that feels backed into a corner. This is a reality from which 
many China observers in the United States may be keeping themselves in 
wishful denial, dreaming of a bygone era when cheap energy was plentiful 
enough for everyone, and no country had a reason to challenge American 
primacy at sea. 
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North African Identity Formation in 
France 
 
Monika Young 
 
On October 27th, 2005, in the northern Paris suburb of Clichy-sous-Bois, 
two young men of Black African and North African origins, Bouna and 
Zyed, were on the run from the police, who had tried to arrest them for a 
reported robbery at a nearby construction site. Like many second-generation 
children of immigrants in France’s poor banlieues, Bouna and Zyed were 
caught in a cycle of fear and hatred of a police force that many accuse of 
brutality and constant racial profiling.1 They hid from the police in an 
electrical power substation and were electrocuted. Within days, their deaths 
had sparked riots in similar suburbs across the country. Lasting three weeks, 
with 9,000 cars burned and 4,000 rioters eventually arrested, the events were 
so violent that they caused then-president Jacques Chirac to declare a state of 
emergency for the first time on French soil since the Algerian War. The 
immediate reaction from the mainstream media and many French 
intellectuals alike pointed to the threat of Islamic fundamentalism among the 
young rioters, the criminality of most of the rioters, and even the supposed 
increase in polygamy of African immigrants as causes, a form of reasoning 
that Graham Murray attributes to the “LePenization of French political 
discourse” (in reference to Jean-Marie LePen, leader of the influential far-
right Front National party).2  

                                                
1 Cathy Schneider, “Police Power and Race Riots in Paris,” Politics and Society 36, no. 1 (2008): 
133–35. 
2 Graham Murray, “France: The Riots and the Republic,” Race and Class 47, no. 4 (2006): 32. 
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Since then, however, there has been more focus in scholarly 
literature on examining the causes of the unrest in the context of a failure of 
the French universalist Republican model to properly integrate its 
increasingly diverse immigrant population, especially second-generation 
children of North African immigrants. As Erik Bleich points out in his 
comparative review of several books on race and ethnicity from France and 
the United States, the fact that “ethnic monitoring,” or collecting data on 
race, religion, and ethnicity, is illegal in France colors the literature in a very 
specific way. Without this kind of “systematic data,” much of the social 
science literature on identity and integration relies on qualitative analysis 
such as interviews and case studies. In some cases, census data on ethnic or 
national origins can be used to indirectly measure minorities.3 This paper 
will examine the formation of French North African identity and the ways in 
which the self-identification and values of North Africans differ from the 
identity projected upon them by mainstream French society. I have 
organized the discussion into five sections focusing on the roles that 
demographic cleavages, history, language, religion, and feelings of 
belonging and “othering” play in creating this identity. The paper will 
conclude with an exploration of the future prospects for North Africans in a 
post-Sarkozy, Socialist-led France. 
 
DEMOGRAPHIC CLEAVAGES 
 
The history of modern French imperialism in North Africa spans nearly two 
centuries, dating back to the conquest of Algeria in 1830 under the Bourbon 
Restoration king Charles X. The largest migration to France from its North 
African colonies and protectorates (which eventually included Algeria, 
Morocco, and Tunisia) occurred from the 1940s to the 1970s, driven by 
French demand for labor during its postwar reconstruction. These migrant 
workers lived in shantytowns (bidonvilles) on the outskirts of large cities, and 
eventually began to move into large-scale suburban housing projects. When 
the countries of the Maghreb gained independence, these workers, now 
more permanently settled, ceased being colonial French subjects and became 
immigrants and foreigners. Quentin Duroy states that in the construction of 
French North African “social identity,” the culturally hegemonic group 
(ethnic French) is able to exert a powerful, asymmetrical dominance on the 
definition of the less powerful group’s identity. In their view, North African, 
or Maghrebi identity is a matter of dichotomies: “ethnic otherness versus 
whiteness, Islamic traditions versus Catholic traditions, Arabic versus 
                                                
3 Erik Bleich, “Race and Identity in France and the United States,” French Politics 6 (2008): 171. 
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French language,” and so on. Whereas the French view anyone with certain 
facial features or Arabic-sounding names as “Arab,” individual North 
Africans might identify as culturally Berber, Kabyle, Tunisian, Moroccan, 
Algerian, or French.4  
 Caitlin Killian, who has done ethnographic research into the identity 
construction of Maghrebi women in France, finds that sex itself is a salient 
identity cleavage. The majority of first-generation immigrant women she 
interviewed in a 2002 study believed that North African women were treated 
much better in France than men of the same ethnic origins.5 She also found 
differences in the identity-forming experiences of educated versus 
uneducated immigrant women. On the one hand, poorly educated women 
from rural areas experienced more difficulties with social isolation once in 
France, but expressed more satisfaction with their life than did more highly 
educated immigrant women from cities, who were acutely aware of 
disappointments in “work opportunities and relationships with French 
people.”6 Sara Marie Skandrani, Olivier Taïeb, and Marie Rose Moro 
conducted similar research with groups of younger, second-generation 
North African women. One of their findings was that there was no difference 
in identity between Moroccans, Tunisians, and Algerians. All of the women 
identified as Maghrebi, rather than by nationality.7   
 On the other hand, Killian found significant differences in those who 
identified as Berber (or Kabyle, as the Berber population is called in Algeria) 
and those who identified as Arab. Many of the sensitivities around Kabyle 
versus Arab identification seemed to stem from the fact that the French gave 
preferential treatment to the Kabyles during Algeria’s time as a colony, and 
actively encouraged Kabyle immigration to France after the war. As one 
woman put it, “to be (Arab) Algerian is to be not good, bad, aggressive—it’s 
the negative image. Whereas the Kabyle is the educated one, the cultivated 
one, the refined one, et cetera.”8 In her article on the attempts by the French 
government to implement cultural projects that celebrate immigrant culture, 
Brigitte Jelen focuses on a short-lived program, “l’Office national de promotion 
culturelle des immigrés (national office of immigrant cultural promotion),” 

                                                
4 Quentin Duroy, “North African Identity and Racial Discrimination in France: A Social 
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which relied on the home countries of immigrants to promote cultural events 
in France and even send teachers to France to teach their home languages to 
immigrant children in school. This well-meaning attempt ended up in 
disaster, as the Algerian government was at that time promoting 
“Arabization” and suppressing Berber culture at home, which immediately 
alienated the majority Kabyle Algerian population in France, and caused 
tension within the immigrant community.9 The distinction between Kabyle 
and Arab self-identification is further demonstrated by Kabyle diaspora 
groups who highlight their “Mediterranean” identity, as a way of 
positioning themselves as a sort of middle-road culture between the West 
and the Arab world.10  
 While these fragmented identities exist under the mainstream 
French conception of “Maghrebi” identity, the 2005 unrest revealed another, 
broader set of identities based not on ethnic origin, but on territorial and 
generational overlap, and the shared experience of living in la banlieue. 
Geoffroy de Laforcade compares the unification of ethnically diverse Jewish 
communities behind Holocaust memorialization and recognition of anti-
Semitism to what he sees as the increasingly closeness of “Arabs” and 
“Blacks,” who are finding common cause in their marginalization in France, 
growing closer together as they become more estranged from the cultural 
mainstream.11 Cathy Schneider and Graham Murray both note that Parisian 
police do not distinguish between “Black” Africans and “Arab” North 
Africans, but rather group them all under the label “immigrant.”12 As a 
consequence, the 2005 uprisings were “truly multi-ethnic,” and any divisions 
of ethnicity were “cancelled out by shared experiences of unemployment, 
discrimination, police harassment . . . and no future.”13   
 Even terms that historically have been used to identify North 
African immigrant communities are being extended to the immigrant 
community at large. Nabil Echchaibi reports on new uses of the word Beur 
(or Arab, in verlan, French backwards slang), which some in the North 
African community are now hoping to give a broader meaning. He quotes a 
director of programming at Beur FM, a venerable North African radio show, 
Ahmed Naït-Balk, on the term: “We are not a Maghrebi radio station. Beur is 

                                                
9 Brigitte Jelen, “‘Leur histoire est notre histoire’: Immigrant Culture in France between Visibility 
and Invisibility,” French Politics, Culture and Society 23, no. 2 (2005): 103. 
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also a reference to a socioeconomic experience of the French banlieue.”14 In 
his book Ethnicity and Equality: France in the Balance, Azouz Begag, France’s 
first minister for equal opportunities and the first cabinet minister of North 
African descent, claims that the social exclusion of neighborhoods full of 
“young ethnics” leads to increased territorialism and an identity that 
includes both Maghrebi and Black youths but is limited to one’s own specific 
block of one’s “cité,” or housing complex.15 According to Echchaibi, 
mainstream Beur leaders fear that with increased marginalization of the 
banlieue, young people will look to their neighborhoods “to build an 
exclusively territorial identity,” which they believe would be a serious threat 
to French national unity.16 
 Related to this is a second, greater fear: that the second-generation 
youth, if increasingly marginalized, will instead seek identity in 
transnational, fundamentalist Islam. On this point, the attitudes of French 
North Africans (most of whom are religiously moderate) seem to mirror the 
anxieties of the French culture as a whole. In her article on the headscarf 
controversy in French high schools, Killian finds that many of the women 
she interviewed believe that banning the headscarf will leave young women 
vulnerable to the logic of radical Islamicists, who can use the law to point out 
the intolerance of French society.17  
 
HISTORY 
 
To understand North African identity, it must be framed in the proper 
historical context, with an understanding of both the continuing relevance of 
the French colonial experience in explaining racial identities, and the 
politicized Beur movement of the 1980s and its subsequent decline. Many of 
the roots of the identity divisions now found in France can be traced to the 
history of French imperialism in the Maghreb. In colonial North Africa, the 
French ruling government created legal distinctions between European and 
native subjects, which denied Muslims, for example, French citizenship until 
1958. Colonial discourse on a distinctly “Arab” or “Muslim” personality 
remains shockingly similar to language still used today to describe the 
“inassimilable” second generation of North African immigrants. The French 
colonizers believed that this personality was typified by “religious 

                                                
14 Nabil Echchaibi, “Republican Betrayal: Beur FM and the Suburban Riots in France,” Journal of 
Intercultural Studies 28, no. 3 (2007): 307–308. 
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fanaticism” that led to hostile and violent behavior. As previously 
mentioned, this prejudice led to unequal treatment of Arabs compared to 
Berbers/Kabyle, whom the French considered to be more hopeful targets of 
assimilation due to a perceived religious moderation in their community.18 
The colonial French policy of la mission civilisatrice (civilizing mission) has 
continued salience, as it shapes the French people’s views on the superiority 
of French culture even to the present day. Its effects can be seen in a 2005 law 
that forces schools to “recognize . . . the positive role of France’s presence 
overseas, notably in North Africa.”19 
 Despite these attempts, the cultural memory of Algerians, in 
particular, is not so easy to erase. In particular, Algerians remember one of 
the best-hidden massacres in history: on the night of October 17, 1961, 
during the Algerian war of independence, the ex-Nazi collaborator prefect of 
the Paris Police fired at peaceful Algerian protesters and others who 
appeared to be Algerian. Approximately 200 North African immigrants were 
killed, their bodies dumped in the Seine.20 Some of the resentment and 
violence in suburban areas is possibly due to the coexistence of Algerian 
immigrants and their descendants with lower-middle-class white pieds-noirs, 
Algerian-born French ethnics who were forced to leave Algeria after 
independence, still harbor significant bitterness toward ethnic Algerians, and 
make up a significant proportion of the extreme right in France.21 Eric Lecerf, 
in an attempt to orient the 2005 unrest within a long tradition of class 
struggles for “emancipation,” critiques the French state’s imposition of 
emergency law during the crisis as inherently oppressive and 
discriminatory. In his view, it is not accidental that the last time the law was 
used in France (in fact, the very reason it was conceived), was to enact 
curfews on Algerians living in France who were at the time suspected of 
collaborating with the terrorist separatist group FLN. Using this law again 
sends a clear message to second-generation children of immigrants: “Vos 
grands-parents étaient des indigènes, vos parents ont été des travailleurs immigrés 
et vous-mêmes, bien qu’étant nés en France, vous devez savoir que rien ne vous met 
à l’abri de nos lois d’exception.”22 23   

                                                
18 Paul Silverstein, “The Context of Antisemitism and Islamophobia in France,” Patterns of 
Prejudice 42, no. 1 (2008): 7–9. 
19 Yvonne Yazbeck Haddad and Michael Balz, “The October Riots in France: A Failed 
Immigration Policy or the Empire Strikes Back?” International Migration 44, no. 2 (2006): 25–26.  
20 Schneider 2008, 142. 
21 Murray 2006, 39. 
22 “Your grandparents were natives, your parents were migrant workers, and you yourselves, 
despite being born in France, should realize that nothing shelters you from our emergency 
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 The current unrest can be contrasted with more organized past political 
movements, specifically the Beur movement of the 1980s, in which young Maghrebis 
mobilized in response to police violence and racism. The movement was encouraged 
by the socialist government of François Mitterrand, and drew support from Catholic 
and Jewish organizations. It included free concerts such as Rock against the Police, 
held to bring attention to the murder of three Maghrebi boys by the police in 1981. 
The movement had its high point in the 1983 March for Equality and Against 
Racism, during which hundreds of thousands of demonstrators mobilized across 
France.24 The Beur movement represented a high point of associational activism for 
the North African immigrant community. However, the movement suffered from 
identity splinters, failed to establish itself as part of the mainstream political party 
system, and gradually fell apart.25 Kiwan associates this event with the reorientation 
of “North African civil society associational life” from broader, national, activist 
groups, to much more limited local groups in “immediate neighborhood 
surroundings.” In this way, the territorialization of “young ethnic identity” is helped 
along by associational groups that mostly provide young men with “leisure 
activities” and “professional and careers advice,” such as resumé-writing and 
interview skills.26 One of the young men interviewed by Kiwan in the Paris suburb of 
Aubervilliers laments the limiting of the young ethnics’ world to the neighborhood: 
“‘Organiser une association de quartier, c’est déjà les couper du monde . . . il faut qu’ils (les 
jeunes) regardent le monde entier, faut qu’ils bougent . . on est en train de faire des êtres 
atrophiés . . .”27 28  
 
LANGUAGE 
 
As Duroy notes, the cultural hegemony of French ethnics in France is 
important because it means they are able to impose much more external 
language when it comes to controlling the identity of North Africans in 
France.29 The variety of language used to refer to the young suburban rioters 
alone is staggering. Azouz Begag lays out the main terms in use in the 
French mainstream media in a typology that encompasses “territorial 

                                                                                                               
23 Eric Lecerf, “Les voies tordues de l’émancipation,” International Journal of Francophone Studies 
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references” (among many others, jeunes des quartiers, or guys from the hood), 
“ethnic references” (jeunes issus des minorités visibles, or youths of visible 
minority origins), “temporal references” (immigrés de la seconde génération, or 
second-generation immigrants), and “religious references” (jeunes 
musulmans, or young Muslims).30 Murray takes issue with the catch-all 
media term “les jeunes,” which he feels minimizes the racial and class 
elements of the unrest by making it seem as if the rioters are just part of a 
“disenchanted generation.31 The public discourse on immigrants has also 
been Islamicized to a large degree; that is, North African immigrants who 
were once used to being called marocain, tunisien, algérien, or maghrébien, are 
now being increasingly referred to simply as musulman.32   

It is not only the language used about North Africans that is 
problematic, but the language used in their day-to-day interactions with 
members of the hegemonic French community, especially the police. It is 
very common for police, when interacting with young second-generation 
immigrants in French suburbs, to use the informal tu form of address instead 
of the more respectful vous form commonly employed with strangers. There 
were also reports in the wake of the uprisings of police officers who used 
racist slurs and made monkey noises while apprehending North Africans or 
Blacks.33 The police themselves, most of whom are White, recruited from 
rural areas and unlikely to live in the districts they police, contribute to 
identity-forming by enforcing the “bounded categories” that exist in France. 
The frequency of racial profiling in cities demonstrates how the police match 
“interior categories” such as citizenship and criminality, to “exterior 
categories” such as race and ethnicity.34 Immigrants are often aware that 
much of their identity is being, in a sense, forced upon them, and feel 
powerless to stop it. One young man of North African descent puts it this 
way: “They [the police and the state] say they oppose organizing on the basis 
of race, but they push us into that corner. We have no choice.”35   
 One of the sources of the bad behavior and violence of the young 
people in la banlieue has to do with a sort of reappropriation of the 
ethnicitization that they have endured “for so long in the eyes of indigenous 
observers.” Being seen as destructive, offensive outcasts, they embrace the 
role and begin to enjoy it.36 In their article “La Racaille Peut-Elle Parler? (Can 
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the Scum Speak?),” Laurence Allard and Olivier Blondeau come to a similar 
conclusion about the power of reappropriating ethnic language, specifically 
the term racaille. Despite its racially neutral English translation as “scum,” 
racaille has an incredibly racist connotation in French. In 2005, then-Interior 
Minister Nicolas Sarkozy made it instantly recognizable when he told a 
group of citizens in the suburb of Argenteuil, “I will rid you of this racaille,” 
referring, of course, to the sort of young people rioting and burning cars. 
During the three weeks of the riots, the Internet became a “laboratory” of 
different identities being created by young people, including reappropriation 
of the “racaille” identity, as well as its stereotypical female equivalent “la 
jeune fille voilée” (the young veiled girl).37   
 Allard and Blondeau have in common with Echchaibi the dissection 
of ways in which immigrants and the second-generations have used media 
to express their identities. However, Allard and Blondeau explore the 
chaotic, unfocused use of new media, such as Internet forums, by disaffected 
young people, while Echchaibi focuses on the decidedly old-school 
technology of Beur FM radio, which exists to convince the public at large of 
the good Republican French values of the mainstream North African 
community.38 Allard and Blondeau focus on what they call “le remix 
culturel,” which is the way that they believe young people expressed 
themselves the most on the Internet during the riots. Usually, this involved 
using some sort of already-existing cultural representation of themselves—a 
news clip, for example—uploading it to the Internet, and then changing it in 
some way, whether adding a rap song as background music, narration, or 
subtitles. In this way, if one searched for the tag “émeutes” (riots) on the most 
popular French video-sharing website, Dailymotion.com, during the three 
weeks of unrest, what emerged was a sort of running dialogue of the people 
participating in or in solidarity with the riots, a “new vernacular genre” for 
the “racaille” generation.39   
 
RELIGION 
 
One of the sharpest distinctions between French North Africans’ self-identity 
and the identity projected upon them by native French comes in the form of 
religion. Although the rebranding of North African identity as first and 
foremost Islamic has arguably increased in the wake of the War on Terror, a 
perceived tension between Islam and secular values has existed since 
                                                
37 Laurence Allard and Olivier Blondeau, “La Racaille Peut-Elle Parler? Objets Expressifs et 
Émeutes des Cités,” Hermès 47 (2007): 79–87. 
38 Echchaibi 2007, 306. 
39 Allard and Blondeau 2007, 84. 
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colonialism.40 The importance of secularism, or laïcité, to French national 
identity and self-image cannot be overstated. French colonial administrators 
believed that in Algeria, the Islamic faith was a crucial stumbling block for 
their plans to assimilate Arabs into the French secular legal-administrative 
system. Becoming a French citizen, in their view, meant renouncing all other 
“religious” and “civil” allegiances, which included Islam. The belief that 
religious allegiances were incompatible with allegiance to the French 
Republic was used as an excuse to exclude Algerians from naturalization as 
French citizens until after the Second World War.41   
 The conflict between laïcité and the perceived threat of Islam 
continues to frame much of the debate within France about North African 
immigrants. Belying the fact that, according to Pew estimates from 2011, 
only 7.5 percent of the French population is Muslim, polémiques 
(controversies) about Islam are constantly reported in the media, from 
regulations on halal meat, to the building of new mosques. Most 
representative of the conflict, however, is probably the headscarf 
controversy, or l’affaire du foulard. In 2004 the French National Assembly 
passed legislation banning all overt religious symbols in public schools, 
under the banner of laïcité. This legislation clearly targeted Muslim girls. The 
French media frequently portrayed girls who chose to wear the hijab as 
“oppressed” victims of families who forced them to abide by sexist religious 
rules. The feminist framing of the debate was obscured and called into 
question, however, by the Islamophobic tones of some of the law’s strongest 
supporters on the right, for whom the girls in question were not oppressed 
innocents but rather symbols of an encroaching Islamic “invasion” of 
France.42 
 The mainstream debate about the headscarf was conducted largely 
absent of the voices of the very people it represented, Muslim women. These 
women were often seen as passive participants, controlled by fathers or 
insidious Islamic organizations.43 Caitlin Killian, in her extensive 
ethnographic research among Parisian women of North African descent, 
finds that their views on the subject vary greatly, and actually represent on 
the whole arguments that are more French than North African. Two groups 
of women interviewed believe that the hijab should be allowed in schools: a 
group of less-educated women who see headscarves as something natural 
and unproblematic, and a group of more educated women who believe that 

                                                
40 Silverstein 2008, 5–6. 
41 Silverstein 2008, 7–9. 
42 Jane Freedman, “Women, Islam and Rights in Europe: Beyond a Universalist/Culturalist 
Dichotomy,” Review of International Studies 33 (2007): 29–34. 
43 Ibid., 37. 
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secularism should be adapted to tolerate religious symbols and the right to 
religious self-expression. Some of the women also point out the hypocrisy of 
the application of laïcité in France, a country where Jewish and Catholic 
schools can receive state funding. Women against the wearing of the veil 
tend to echo French views that the point of school is integration, and that 
religious symbolism impedes this process.44 Finally, for some young, French-
born women of North African origin, choosing to wear the veil is a way of 
coming to terms with their identity. If the children of Muslim immigrants 
continue to face discrimination despite their best efforts to assimilate into 
French society, adopting Muslim customs such as observing Ramadan and 
the wearing of the headscarf becomes a way to positively assert their identity 
in defiance of its definition by the hegemonic culture. As one woman 
describes the situation: “My culture is completely undervalued, and I get 
back an image of my culture, of the civilization of my parents, that is so 
negative . . . that somewhere I have a duty to find myself, to prove that I 
exist.”45 
 Despite the “clash of civilizations” rhetoric widely reported in 
French mass media, the actual “claims-making” of the Islamic community in 
France, that is, the “public articulation of political demands, calls to action, 
proposals, etc. . . .” is actually very low. Only 2.2 percent of all claims-
making found in the French daily newspaper Le Monde called for special 
privileges or considerations for Muslim groups. Compared to claims made in 
more multiculturalism-focused countries like the Netherlands and Great 
Britain, public claims made by Muslims and Muslim groups in France are 
more likely to focus on exceptional rights such as the right to wear a 
headscarf. However, despite this, many of the claims by official groups such 
as l’Union des familles musulmanes-Islam de France (UFM) use language that 
emphasizes their opposition to extremism. The UFM expresses a 
commitment to form an “Islam de France” that will be free from the 
influences of foreign nations like Algeria, and will be compatible with 
French Republicanism.46 This defensive language is a necessary defense 
mechanism in a country so secular that any “visible activity” in the public 
space by Muslims is seen as a challenge to laïcité. 
 An interesting corollary to the question of Muslim identity of 
second-generation North African immigrants is the specter of anti-Semitism. 
Some scholars in France are eager to link recent anti-Semitic attacks to a 

                                                
44 Killian 2003, 575, 577–578, 581. 
45 Ibid., 580. 
46 Marco Giugni et al., “Resilient or Adaptable Islam?: Multiculturalism, Religion and Migrants’ 
Claims-Making for Group Demands in Britain, the Netherlands and France,” Ethnicities 5, no. 4 
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“new Judaeophobia” perpetuated not by the usual far-right nationalist 
suspects but by the children of North African immigrants, especially young 
men. On the one hand, young French people of North African or Muslim 
origin unquestionably have carried out acts of anti-Semitism, most notably 
the murder of young Jewish phone salesman Ilan Halimi by a group of 
multiethnic young men and women from the suburbs. However, it can be 
argued that in this way they have simply absorbed the rhetoric of the anti-
Semitic far right that has long existed throughout the Catholic countryside in 
France.47 According to the Commission National Consultative des Droits de 
l’Homme  (CNCDH), a watchdog agency for hate crimes, although anti-
Semitic incidents between 2003 and 2004 rose nearly 50 percent, only a third 
of these attacks were carried out by Muslim youth. During the same time 
period, however, all other forms of xenophobia increased 150 percent, with 
most of the incidents reported being carried out against Muslims.48 It is very 
possible, therefore, that the rise in incidents of both anti-Semitic and anti-
Muslim violence is connected to a rise in far-right xenophobia. Finally, there 
exists a significant difference between Berber reactions to Jews and 
mainstream Islamic discourse. Many Berbers reject anti-Zionism and feel a 
kinship toward the Jews as a fellow people who have historically been 
marginalized by the Arabic hegemony in the Middle East and North Africa.49   
 
BELONGING AND OTHERING 
 
Despite the persistent and continuing racism they have experienced in the 
French Republic, there exist strong feelings of Republicanism among North 
African immigrants, even among the ethnic-minority youth involved in riots 
and crime. This is directly counter to the prevailing idea in mainstream 
French culture, that North Africans, and Algerians in particular, are “unable 
to assimilate” because their culture and values are too different from French 
culture and values. Echchaibi argues that the real problem is that Beurs 
believe in the values of the French social model, but recognize that those 
values have failed in real life. He calls this a feeling of “Republican betrayal.” 
Valérie Sala Pala finds similarly that the young people in the banlieues have 
actually internalized most of the French Republican ideology on integration, 
and it is because they take it seriously and yet constantly see it frustrated by 
racial discrimination, that they feel rage that turns to violence.50 Many Beurs 

                                                
47 Silverstein 2008, 2–3, 20–21. 
48 Ibid., 22. 
49 Ibid., 24–25. 
50 Valérie Sala Pala, “Novembre 2005: Sous les émeutes urbaines, la politique,” French Politics, 
Culture and Society 24, no. 3 (2006): 6. 
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believe that by now they are so culturally integrated, it should be taken as a 
given. They believe that ethnic French problematize Beur ethnicity and 
identity in order to deny them the social and economic mobility they 
deserve. In order to convey the point of their cultural integration, rather than 
focus on its connections to the Maghreb countries, Beur FM attempts to use 
its voice to emphasize the uniquely French dimension of Beur culture, which 
they believe is only part of an overall French identity.51 
 This idea of the compatibility of multiple identities, with French 
identity remaining the strongest, is expanded on in a recent report by Patrick 
Simon, director of research at Institut national d’études démographiques. Using 
the largest survey yet in France that asks questions of national identity and 
national belonging, he finds that most first- and second-generation 
immigrants in France do not feel a “conflict of loyalty” between identifying 
with their home country and with France at the same time.52 Instead, 47 
percent of first-generation immigrants claimed that they “felt French,” while 
63 percent of the second generation made this claim. The percentage 
increased even more with generation 2.5, that is, the child of one immigrant 
parent and one French ethnic parent. Eighty-five percent of this group “felt 
French.”53 
 There remained a huge dissonance, however, between those in the 
survey’s self-representation (“I feel French”) and their feeling of being 
“othered” by society, especially as so-called “visible minorities” (mostly 
Black Africans and Arabs). Simon finds that 41 percent of Black Africans and 
43 percent of Maghrebis feel that they are “rejected as French” regularly by 
the rest of the population. This gap between feelings of ethnic belonging and 
feelings of ethnic acceptance by others is a major impediment to the normal 
“process of adopting plural identities and allegiances.” The accusation that 
immigrants do not belong because of their “communitarianism” is false. The 
only thing hindering immigrants of visible origins from belonging in France 
is the unfortunate “attitudes of French society towards its own diversity,” 
which manifest themselves in rampant discrimination and inequality.54   
 
LOOKING TO THE FUTURE 
 
The election of Socialist presidential candidate François Hollande in early 
May 2012 has led to some optimism from minority-rights groups that some 
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of the harshest immigration policy implemented under Nicolas Sarkozy will 
be reversed. These hopes were partially confirmed in July, when Hollande’s 
interior minister Manuel Valls confirmed that some of Sarkozy’s policies 
would be overturned in new legislation, specifically what he called the 
“random, discriminatory, obstacle course” of requirements for French 
citizenship. He specifically targeted the citizenship “Nationality Test,” 
introduced by his predecessor, as being unreasonably difficult, including 
questions such as: “When did France finally abolish slavery?” Some of the 
other policies to be overturned include the criminality of solidarité, or the 
voluntary aid of illegal immigrants, which currently incurs punishments 
similar to the crimes of money laundering and human trafficking.55  
 However, though immigrants’ rights groups have commended these 
preliminary steps, they are generally focused on the citizenship and 
naturalization process, and fail to address the issues that are crucial to 
second-generation North Africans, such as job and education discrimination, 
urban policy and police brutality. Without moving toward a U.S.-or British-
style “multiculturalism,” which would never succeed in a France proud of its 
secular, Republican heritage, are there policies that can successfully be 
enacted to help fight discrimination and better the lives of this disaffected 
generation? Although the idea of affirmative action seems like anathema to 
Republican values, it has nonetheless begun to appear in some modified, 
“French friendly” forms in the past years. On the vanguard of this 
movement is the Institut d’Études Politiques de Paris, or Sciences Po, one of the 
most prestigious private universities in France, and the alma mater of many 
members of the French political elite. In recent years it has been promoting a 
special “entry channel” for promising students who live in disadvantaged 
areas. By focusing on neighborhoods versus ethnicity, the project avoids 
political polemic about “positive discrimination.” Other Grandes Écoles have 
followed Sciences Po’s lead in implementing similar access programs.56  
 On the other hand, spatially based policies may not be sufficient in 
correcting the inequalities present under the surface of French society. To 
truly get to the bottom of problems of discrimination, a statistical system is 
required that is able to quantify progress and setbacks in diversifying 
schools and the labor force. Until this happens, institutions like the police 
force and gendarmerie, which are notoriously homogeneous, can continue to 
state that they do not discriminate in recruitment without ever fearing a 
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challenge.57 Relations between young ethnics in the suburbs and the police 
also need to improve substantially. The banality of constant police identity 
checks for young minorities leads to an internalizing of the view that they 
are “substandard citizens” constantly doomed to suspicion and harassment 
no matter how exemplary their behavior.58 
 Finally, the onus is on French natives and politicians to change the 
dominant conversation on “national identity” from one of exclusion and 
division to one of inclusion and understanding. An honest conversation 
about ethnic diversity and discrimination needs to become part of 
mainstream French culture. As this paper has shown, second-generation 
North Africans, although faced with constant discrimination and the 
burdens of a bitter colonial history, are ready to embrace French 
Republicanism, as long as this does not mean sacrificing their ethnic identity 
completely.  
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A Spring Breeze off the Gaza Coast:  
The Law of the Sea in a Future 
Palestinian State 
 
Omar Yousaf 
 
Historically, the oceans were long subject to the “freedom of the seas” 
doctrine, which stipulated that the high seas belonged to nobody, and that 
national jurisdiction over the seas was limited to a narrow belt surrounding 
a nation’s coastline.1 For Hugo Grotius, the seas carried the status of res 
communis and res extra commercium, signifying that “the seas being 
inexhaustible like air, were common and equal property of mankind and 
which by their very nature could not be appropriated by any sovereign as 
part of his kingdom.”2 According to Grotius, “God himself speaketh this 
[that it is lawful for any nation to go to any other and trade with it] in 
nature.”3   

Over time, states sought greater jurisdiction and sovereign rights 
over resources in their coastal waters and adjacent seas.4 5 By the mid-
twentieth century, the law of the sea had been codified into the United 
Nations Convention on the Law of the Sea I (UNCLOS I).6 UNCLOS I built 
on four previous conventions: the Convention on the Territorial Sea and the 
Contiguous Zone; the Convention on the High Seas; the Convention on the 
                                                             
1 The United Nations Convention on the Law of the Sea (A Historical Perspective), Division for Ocean 
Affairs and the Law of the Sea, Office of Legal Affairs, United Nations (November 28, 2011), 
http://www.un.org/Depts/los/convention_agreements/convention_historical_perspective.ht
m#Historical%20Perspective.  
2 U. N. Gupta, The Law of the Sea, vol. 1 (New Delhi: Atlantic, 2005), 2.  
3 Hugo Grotius, The Free Sea, trans. Richard Hakluyt, with William Welwod’s Critique and 
Grotius’s Reply 18, ed. David Armitage (Indianapolis: Liberty Fund, 2004).  
4 The United Nations Convention on the Law of the Sea, supra note 1.  
5 R. R. Churchill and A. V. Lowe, The Law of the Sea, 3rd ed. (Manchester, UK: Manchester 
University Press, 1999), 13. 
6 Ibid., 15.  
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Continental Shelf; and the Convention on Fishing and Conservation of the 
Living Resources of the High Seas.7 UNCLOS I was further refined by 
UNCLOS III (UNCLOS) in 1982.8 9 While the 1982 Convention remains the 
most current formulation of the law of the sea, the present legal regime also 
consists of customary law and prior international law, both of which still 
carry importance with respect to the rights and duties of states.10 

This paper will explore the relationship between the law of the sea 
and the rights and duties of a future Palestinian state. The Palestinian bid for 
statehood will not be analyzed in detail.11 The arguments of this piece are, 
however, premised on the belief that Palestine currently meets the 
international obligations for statehood, and the discussion will therefore 
focus on relevant issues that may arise with respect to the law of the sea in a 
sovereign Palestinian state.12 This analysis is also based on the presumption 
that both Israel and a sovereign Palestine should ratify UNCLOS, which the 
former has not yet done.13 Additionally, the central arguments of this paper 
assert that ensuring the Palestinians’ coastal and territorial rights would 
enhance economic development, preserve national sovereignty, and provide 
confidence-building measures for Palestinians subjected to decades of 
occupation. The sovereignty over Gazan waters is essential toward 
preserving the state’s future success. This paper will begin by briefly 
discussing Palestine’s territorial waters and the creation of a Gaza Seaport, 
before shifting to a discussion of a Palestinian Exclusive Economic Zone, and 
then concluding with an analysis of the regulation of resources (including 
fish stocks) off the Gaza coast.  
 
PALESTINE’S TERRITORIAL WATERS  
 
A coastal state’s sovereignty over its territorial sea is no different than its 
sovereignty over its land and internal waters.14 This sovereignty extends to 
“the air space over the territorial sea as well as to its bed and subsoil.”15 
                                                             
7 Ibid,, 15.  
8 Ibid,, 15.  
9 Henceforth, the text of this paper will refer to UNCLOS III as “UNCLOS.”  
10 Churchill and Lowe 1999, 24–25.  
11 “Mahmoud Abbas, President of the Palestinian National Authority, Statement before the 
United Nations General Assembly Sixty-Sixth Session,” September 23, 2011, 
http://gadebate.un.org/sites/default/files/gastatements/66/PS_en.pdf.  
12 For a detailed analysis of Palestine’s qualifications for statehood, see John Quigley, The 
Statehood of Palestine: International Law in the Middle East Conflict (Cambridge: Cambridge 
University Press, 2010).  
13 “Chronological Lists of Ratifications of, Accessions and Successions to the Convention and the 
Related Agreements as at 03 June 2011, Division for Ocean Affairs and the Law of the Sea, Office 
of Legal Affairs, United Nations,” November 28, 2011, 
http://www.un.org/Depts/los/reference_files/chronological_lists_of_ratifications.htm.  
14 United Nations Convention on the Law of the Sea, art. 2, ¶1, December 10, 1982, 1833 U.N.T.S. 
397 [hereinafter referred to as “UNCLOS”].  
15 Ibid., at art. 2, ¶2.  
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Under Article 3 of UNCLOS, Palestine would have the right “to establish the 
breadth of its territorial sea up to a limit not exceeding 12 nautical miles” as 
measured from the baseline.16 The baseline is the line from which “the outer 
limits of the territorial sea and other coastal State zones . . . are measured.”17 
A coastal state, however, is generally not entitled to “extend its territorial sea 
beyond the median line every point of which is equidistant from the nearest 
points on the baselines . . .”18   

Additionally, a significant limitation on Palestinian sovereignty 
would be the right of ships of all states to “innocent passage through the 
territorial sea.”19  “Passage,” which should be continuous, is defined as 
“navigation through the territorial sea” for the purpose of either “traversing 
that sea without entering internal waters” or “proceeding to or from internal 
waters.”20 For a passage to be “innocent,” it cannot be “prejudicial to the 
peace, good order or security of the coastal State.”21 Emphasis must be 
placed upon the manner of passage.22 Additionally, the reference to threats 
of force is broad enough to include threats directed against states other than 
the coastal state.23   

The coastal state has the right to take any steps necessary within its 
territorial sea to prevent any passage that may not be “innocent.”24 The 
coastal state may even temporarily suspend innocent passage if it is 
necessary for the protection of its security.25 Consequently, if Israel or a 
neighboring Arab state were to attempt a military exercise within Palestinian 
waters (conceivably to showcase their superior military strength), Palestine 
could deny them passage through its territorial waters for failing to be 
“innocent” in nature. Article 21 of UNCLOS gives a coastal state further 
authority to regulate innocent passage with respect to protecting 
navigational aids and facilities; protecting cables and pipelines; conservation 
of living resources; preservation of the environment; marine scientific 
research; and the enforcement of fishing, customs, fiscal, immigration, and 
sanitary regulations.26 This latter concern, with respect to a coastal state’s 
prevention of infringement, may also be extended into a zone contiguous to 

                                                             
16 UNCLOS, supra note 14, at art. 3.  
17 Churchill and Lowe 1999, 31.  
18 UNCLOS, supra note 14, at art. 15.  
19 Ibid., at art. 17.  
20 Ibid., at art. 18.  
21 Ibid., at art. 19, ¶1.  
22 The Corfu Channel Case, Judgment, 1949 I.C.J. 28 (Apr. 9) (asserting that “[s]tates in time of 
peace have a right to send their warships through straits used for international navigation 
between two parts of the high seas without the prior authorization of a coastal State, provided 
that the passage is innocent”).  
23 Churchill and Lowe 1999, 85. 
24 UNCLOS, supra note 14, at art. 25, ¶2. 
25 Ibid., at art. 25, ¶3. 
26 Ibid., at art. 21, ¶1.  
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its territorial sea.27 Under UNCLOS, this contiguous zone may not extend 
beyond 24 nautical miles from the baseline.28  
 
GAZA PORT  
  
Respecting state sovereignty is fundamental in international law and 
international affairs.29 30 States enjoy domestic jurisdiction free from foreign 
interference.31 The importance of state sovereignty is also central to various 
provisions of the law of the sea, as exemplified by a coastal state’s right to 
full sovereignty over its internal waters, including seaports.32 Emphasizing 
the economic vitality of a seaport, the theory of economic sovereignty asserts 
that countries should have sovereign power over their vital interests, 
especially strategic assets such as ports, power stations, and 
telecommunication systems.33   

For Palestinians, a port in Gaza is considered to be of vital economic 
importance.34 Annex III of the 1993 Oslo Agreement discusses the 
establishment of an Israeli-Palestinian Continuing Committee for Economic 
Cooperation.35 Specifically, paragraph 5 provides for cooperation in 
transportation and communications, “including a Program, which will 
define guidelines for the establishment of a Gaza Sea Port Area . . .”36 Annex 
IV provides for mutual cooperation in promoting an Economic Development 
Program for both the West Bank and Gaza Strip, and for a broader Regional 
Economic Development Program.37 Two years later, the Interim Agreement 
provided that “[p]lans for the establishment of a port in the Gaza Strip in 
accordance with [the Oslo Agreement], its location, and related matters of 
mutual interest and concern, as well as licenses for vessels and crews sailing 
on international voyages will be discussed and agreed upon between Israel 
and Council . . .”38 These obligations were reaffirmed in the Hebron Accords 

                                                             
27 Ibid., at art. 33. 
28 Ibid. 
29 G.A. Res. 50/172 UN Doc. A/RES/50/172 (February 27, 1996).  
30 UN Charter, art. 2.  
31 G.A. Res. 50/172, supra note 29.  
32 UNCLOS, supra note 14, at art. 2. 
33 Arie Arnon, Avia Spivak, and Oren Sussman, “Incomplete Contracts, the Port of Gaza, and 
the Case for Economic Sovereignty,” Ben-Gurion University of the Negev; Said Business School 
(2003): 1 
34 Ibid., 2. 
35 Israel and PLO: Declaration of Principles on Interim Self-Government Arrangements, Annex 
III (September 13, 1993), www.jewishvirtuallibrary.org/jsource/Peace/dop.html [hereinafter 
referred to as “Oslo Agreement”]. 
36 Ibid.  
37 Oslo Agreement, supra note 35, at Annex IV.  
38 Israeli and Palestinian Authority: Interim Agreement on the West Bank and Gaza Strip, Annex 
1, art. XIV (September 28, 1995), 
http://www.mfa.gov.il/MFA/Peace+Process/Guide+to+the+Peace+Process/THE+ISRAELI-
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of 1997, and again in the Wye River Memorandum, which sought to facilitate 
implementation of the Interim Agreement. In particular, the Wye River 
Memorandum provides that39 

[t]he Israeli and Palestinian sides acknowledge the great importance 
of the Port of Gaza for the development of the Palestinian economy, 
and the expansion of Palestinian trade. They commit themselves to 
proceeding without delay to conclude an agreement to allow the 
construction and operation of the port in accordance with the prior 
agreements. The Israeli-Palestinian Committee will reactivate its 
work immediately with a goal of concluding the protocol within 60 
days, which will allow commencement of the construction of the 
port. 

 The port, however, was never constructed, at least partially due to a 
belief that using Israel’s Ashdod Port would cost neighboring Arab states 
less than using a port in Gaza.40 Another likely factor was the collapse of 
earnest cooperation between the parties. Specifically, Israel tendered a $62 
million contract to build a Gaza port in 2000, but then subsequently 
suspended it due to the Second Intifada.41 Hamas’s subsequent rise to power 
in Gaza has also stalled the peace process, and perhaps by extension, the 
construction of a Gaza port.42  

Nonetheless, construction of a Gaza port remains vital to the 
development of a Palestinian state and in promoting regional peace and 
security. Investing in strategic assets, such as a seaport, may also facilitate 
trade among nations.43 A Gaza port could conceivably handle commercial 
vessels of up to 35,000 deadweight tons, and a total throughput of one 
million tons a year.44 While this is less than the annual throughput of the 
Israeli ports of Ashdod and Haifa—16.5 million and 15 million tons of cargo, 
respectively—it may be adequate for a young Palestinian state.45 
Constructing a Gaza port also strengthens national sovereignty by 
preventing Israel from behaving opportunistically.46  

Currently, Israel has imposed a blockade on Gaza, with Israeli 
authorities controlling the shipment of all goods and services entering or 

                                                                                                                                                
PALESTINIAN+INTERIM+AGREEMENT.htm [hereinafter referred to as “Interim 
Agreement”].  
39 Israel and Palestinian Authority: The Wye River Memorandum (October 23, 1998), 
http://www.state.gov/www/regions/nea/981023_interim_agmt.html.  
40 Arnon, Spivak, and Sussman 2003, 24.  
41 The Rand Palestinian State Study Team, Building a Successful Palestinian State (2005), 387. 
42 Emma Brown, “Palestine,” Yearbook of Islamic and Middle Eastern Law 12 (2005–06): 295, 296. 
43 Arnon, Spivak, and Sussman 2003, 4. 
44 The Rand Palestinian State Study Team, 393. 
45 Ibid.  
46 Arnon, Spivak, and Sussman 2003, 3.  
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leaving Gaza.47 While Israel certainly has legitimate security concerns, some 
of their security measures, such as the blockade, are exaggerated and 
misplaced.48 Members of the international community have condemned the 
blockade, including the United Nations High Commissioner for Human 
Rights, Navi Pillay, who indicated that the blockade violates provisions of 
International Humanitarian Law prohibiting collective punishment and the 
use of civilian starvation as a method of warfare.49 Although Israel has 
received some praise for its recent efforts to ease the blockade, the United 
Nations has criticized these efforts as being inadequate because they fail to 
address dependency and self-sufficiency.50   

The internal waters and ports of a state are subject to its sovereign 
jurisdiction.51 A sovereign Palestine would maintain authority over a Gaza 
port, controlling the import and export of goods and commodities. Maritime 
shipping would be an important investment in a Palestinian state, and a 
significant part of its economic development.52 Additionally, the port may 
help foster a tourism sector in a Palestinian economy.53 A Palestinian port 
authority would also help combat some of the destructive consequences of 
the Israeli blockade, but effective control of a port will be impossible without 
effective security measures.  

Arguments for the most effective security measures stress the 
importance of an international presence, particularly with respect to 
borders.54 There is a strong history of international peacekeeping missions in 
the Middle East, including the United Nations Truce Supervision 
Organization, the United Nations Emergency Force, and the United Nations 
Disengagement Observer Force.55 An international peace-enabling force 
should be present to help Palestinian security (presumably the Palestinian 
                                                             
47 “Guide: Gaza under Blockade,” BBC News, last modified July 6, 2010, 9:52 A.M., 
http://news.bbc.co.uk/2/hi/middle_east/7545636.stm#return. 
48 “United Nations Office for the Coordination of Humanitarian Affairs—Occupied Palestinian 
Territory, Easing the Blockade: Assessing the Humanitarian Impact on the Population of the 
Gaza Strip,” March 2011, 
http://www.ochaopt.org/documents/ocha_opt_special_easing_the_blockade_2011_03_english
.pdf. “Report of the Secretary-General’s Panel of Inquiry on the 31 May 2010 Flotilla Incident,” 
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Coast Guard, the Shurta Bahariya) and Israeli guards (as may be needed) 
monitor the traffic of individuals and goods.56 Maritime and aerial 
surveillance may include boats and aircraft, supplemented by satellite 
reconnaissance, for “patrolling, interdicting suspicious shipping, and 
monitoring vessels in Palestinian territorial waters.”57 Such a force must be 
given the authority to accomplish such tasks, as agreed to by both parties, 
and could also conceivably assist each state in addressing their relevant 
security interests.58 An international presence is therefore required to ensure 
cooperation and compliance. 
 
EXCLUSIVE ECONOMIC ZONE 
 
Prior to the development of the Exclusive Economic Zone (EEZ), all waters 
beyond the contiguous zone were viewed as the high seas over which no 
state had jurisdiction.59 The historical reality of the freedom of the high seas 
precluded states from laying jurisdictional claims to minerals or resources 
located beyond this respective area. But this started to change in the middle 
of the twentieth century. In 1945, President Harry Truman issued a 
proclamation asserting the right of the United States to explore and develop 
the resources located in the continental shelf outside of the territorial sea: 

Having concern for the urgency of conserving and prudently 
utilizing its natural resources, the Government of the United States 
regards the natural resources of the subsoil and sea bed of the 
continental shelf beneath the high seas but contiguous to the coasts 
of the United States, subject to jurisdiction and control.60 

While the Truman Proclamation is particularly relevant to jurisdictional 
claims over the continental shelf, it is indicative of a trend to extend the 
limits of coastal state jurisdiction.61  

Originally put forward by Latin American and African states, an 
area of increased coastal jurisdiction, or an EEZ at it came to be known, 
reflects the desires of developing countries for economic development and 
greater control over the economic resources off their own coasts, including 
fish stocks, which were often exploited by developed states.62 Superior 
technology allowed long-distance fishing states to dominate in areas beyond 
the territorial sea of many undeveloped coastal states, and the consequent 
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depletion of fisheries forced most coastal states to demand jurisdiction of 
areas adjacent to their seas.63 
 Codified into Part V of UNCLOS, the EEZ is defined as “an area 
beyond and adjacent to the territorial sea” subject to the rights and 
jurisdiction of the coastal state and the rights and freedoms of other states as 
provided.64 Essentially, the inner limit of the EEZ is the outer limit of the 
territorial sea.65 The outer limit of the EEZ itself may not extend beyond 200 
nautical miles from the baseline.66 Moreover, the fact that over 90 states 
currently claim a 200-mile EEZ indicates that there is now such a right in 
customary international law.67  

Within their EEZ, coastal states enjoy various rights, including the 
right to explore, exploit, conserve, and manage the living or nonliving 
natural resources of the waters superjacent to the seabed and of the seabed 
and its subsoil.68 They also have the right to explore and exploit the area for 
the production of energy from the water, currents, and winds.69 
Furthermore, UNCLOS provides the coastal state jurisdiction with respect to 
the establishment and use of artificial islands, installations, and structures, 
marine scientific research, and the protection and preservation of the marine 
environment.70  
 These provisions highlight the various advantages of an EEZ. First, 
coastal states can protect their own nationals with virtually exclusive access 
to their own EEZ stocks.71 Palestine would thus be able to protect its own 
resources from foreign exploitation. Second, exclusive jurisdiction allows a 
coastal state to generate more employment by improving and expanding 
upon their fishery-based industries.72 As will be discussed below, fishing is a 
vital economic interest to many Palestinians, and allowing the state to 
regulate its own fishing industry would benefit the economy of a newly born 
state. Third, coastal states may control the access of long-distance fishing 
states.73 This could be a significant source of revenue for a Palestinian state, 
and parallels UNCLOS’s requirement that coastal states have “due regard to 
the rights and duties of other States.”74 
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Establishing an EEZ 
The 1995 Interim Agreement was originally articulated in the Oslo 
Agreement as essentially a continuation of various processes initiated at 
Oslo, including construction of a Gaza Sea Port Authority.75 As such, the 
Interim Agreement divides Gazan waters into three Maritime Activity 
Zones: “K,” “L,” and “M.”76  

Zones K and M respectively extend 20 miles off the northern and 
southern tips of the Gazan coast.77 These zones are “closed areas” in which 
navigation is restricted to the activity of the Israeli Navy.78 Located in 
between these two “closed areas,” Zone L extends 20 nautical miles into the 
sea, and was to be open for “fishing, recreation, and economic activities.”79 
But activities in Zone L were qualified by various restrictions, including a 
maximum speed limit (25 HP for outboard motors and 18 knots for inboard 
motors); prohibitions on the use of weapons, ammunition, or explosives; and 
limitations on the use of recreational boats, yachts, marine motor bikes, and 
water jets.80 Additionally, the Agreement requires recreational and fishing 
boats, and Israeli settlers fishing in Zone L, to carry licenses.81 In contrast, 
Israeli Navy vessels are allowed to “sail throughout these [three zones], as 
necessary and without limitations, and may take any measures necessary” 
against vessels suspected of terrorism or smuggling.82 The Israeli Navy 
essentially has sovereign jurisdiction in these zones.  
 Moreover, the Agreement, in apparent recognition of the need for 
cooperation, recognizes the Palestinian Coastal Police (“PCP”), who may 
function in Zone L up to six nautical miles from the coast.83 With 
coordination from the Maritime Coordination and Cooperation Center 
(“MC”), the PCP may also exercise control over Palestinian fishing boats up 
to an additional six miles off the coast.84 However, recognition of the PCP is 
hardly recognition of sovereign Palestinian rights. The Agreement reiterates 
Israeli control of these waters by asserting that “[b]oats belonging to Israelis 
are solely subject to the control, authority and jurisdiction of Israel and the 
Israel Navy.”85 Palestinians therefore have less control over the waters off 
their own coast than Israelis do. 
 Subsequent history corroborates the lack of Palestinian jurisdiction 
over their coastal waters. First, as mentioned above, a Gaza port was never 
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constructed.86 Additionally, UN General Assembly Resolution 57/147 
includes a footnote to a report by Catherine Bertini, the Personal 
Humanitarian Envoy of the Secretary-General, addressing the humanitarian 
conditions of the Palestinians.87 Paragraph 106 of that report provides that 
“[o]n previous occasions, the Government of Israel has made the following 
commitments, which were reconfirmed to the mission. . . . The fishing zone 
for Palestinian fishing boats off the Gaza coast is 12 nautical miles. This 
policy needs to be fully implemented.”88 In 2006, the fishing zone was 
officially reduced to 6 nautical miles.89 By the end of “Operation Cast Lead” 
in 2009, Israeli authorities had officially reduced the fishing zone to three 
nautical miles.90 These measures have eroded any sense of sovereignty that 
Palestinians might have claimed over their waters, and as will be discussed 
later, they have crippled Gaza’s fishing industry.  

However, with an EEZ, Palestine would be legally entitled to a 
fishing zone in which they would have sovereign jurisdiction.91 Practical 
geopolitical concerns preclude a 200-mile EEZ, given that the Mediterranean 
Sea is relatively narrow, and if all coastal states created EEZs of 200 miles, 
there would be “no area of high seas left, as no point in the Mediterranean is 
more than 200 [nautical miles] distant from the nearest land or island.”92 
However, an Israeli-Palestinian agreement may provide for an EEZ less than 
200 nautical miles from the coast (yet conceivably greater than previously 
established), and may mirror other aspects of the Agreement that acquiesce 
in giving Israeli vessels the ability to traverse these waters, subject to 
Palestinian jurisdiction. An EEZ would thus provide a sovereign Palestine 
with greater jurisdiction and sovereignty. The ensuing sections will address 
the management and conservation of living resources (including fishing) and 
nonliving resources within the EEZ.  
 
Management and Conservation of Living Resources  
The fishing industry is vital to the success of a future Palestinian state. 
Approximately 35,000 people in Gaza rely upon the industry as their 
primary source of income, and an additional 2,000 indirectly depend upon 
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the fishing industry through their service and maintenance of vessels.93 But 
due to conflict and blanket Israeli restrictions, the number of fishermen in 
Gaza has declined from 10,000 in 2000 to approximately 3,500.94 The average 
annual catch has declined as well. In the late 1990s, the annual catch in the 
Gaza Strip averaged more than 3,500 tons and produced an annual income 
of more than $10 million.95 In 2006, the average catch fell to 1,604 tons, before 
slightly increasing the following year.96 Between 2008 and 2009 the total 
catch decreased by 47 percent, to a level insufficient for the Gazan 
population, which is estimated to need an annual catch of 20,000 tons.97 98 

The deprivation of an adequate annual catch is only exacerbated by the fact 
that the Gazan population has an estimated growth rate of 3.2 percent, 
seventh highest in the world.99  

The three-mile nautical limit mentioned above has made it 
increasingly difficult for Gazan fishermen to catch an adequate supply of 
fish. The potential catch lost due to access restrictions is approximately 7,000 
metric tons, with an income loss of approximately $26.5 million over a five-
year period.100 Lifting these restrictions would conceivably increase the 
amount of fish caught.101 But securing an EEZ would further promote long-
term sustainability and efficiency, as Palestinian fishermen could venture 
farther out into their waters to catch fish.102  

A coastal state has sovereign rights over the living sources in its 
EEZ.103 With respect to conservation, Palestine could determine the 
allowable catch of the living resources in its EEZ.104 They would have the 
legal right to protect their living resources from overexploitation, while 
maintaining or restoring populations of harvested species at levels that can 
produce the maximum sustainable yield, as qualified by relevant factors, 
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including the needs of coastal fishing communities.105 Palestine would also 
be allowed to promote the optimum utilization of their living resources and 
“determine its capacity to harvest the entire allowable catch.”106  

Additionally, Palestine could give other states access to the surplus 
of the allowable catch, provided that they comply with any regulations or 
requirements imposed within the EEZ.107 Such measures may include the 
imposition of licensing requirements for fishermen, a determination of which 
species of fish may be captured and subsequently fixing a quota, a 
determination of the seasons and areas of fishing, the authorization of 
research programs in the area, and enforcement procedures.108 Furthermore, 
Palestine would have the right to enforce such regulations when they have 
allowed foreign vessels to conduct particular activities within their EEZ. 
These enforcement measures include “boarding, inspection, arrest, and 
judicial proceedings.”109   
 Considering the contemporary plight of Palestinian fishermen, the 
historical precedent of Namibia shows the importance of an established EEZ. 
Bordering the Atlantic Ocean, Namibia has a population of approximately 2 
million inhabitants (less than the Palestinian population).110 Moreover, 
fishing is one of Namibia’s largest foreign currency export earners.111 
Between 2006 and 2008, fishing generated an average of $324 million in 
annual export commodities.112 Thus, similar to Palestine, fishing is an 
important economic asset for Namibia.  

But despite the rich stock of fish found off of Namibia’s coast, their 
previous nonstate status precluded them from enjoying the benefits of 
fisheries for some time. In fact, prior to Namibia’s independence from 
neighboring South Africa in 1990, there was no legislation that governed 
fishing off the Namibian coastline.113 Consequently, foreign trawlers 
depleted fish stocks, and used foreign ports for their catches, without 
generating any benefit for the people of Namibia.114 But following its 
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independence in 1990, Namibia sought to declare its sovereign rights 
through an EEZ and claim jurisdiction over its fishing industry.115  

First, the need to rebuild certain fishing stocks required Namibia to 
introduce “total allowable catches” of major species in its waters.116 In an 
effort to administer its fishing sector, Namibia’s Parliament passed the Sea 
Fisheries Act in 1992.117 In managing its fishing industry, the 1992 Act 
considered factors such as whether an applicant is a Namibian citizen, the 
extent to which the interests of an applicant company are controlled by 
Namibian citizens, and the advancement of persons who were 
disadvantaged by pre-independence practices.118 Thus, the objectives of the 
1992 Act were to “ensure that Namibians get a fair chance to enter the 
industry and to facilitate the empowerment of previously disadvantaged 
groups.”119  

But in addition to empowering disadvantaged and poverty-stricken 
groups, policy objectives were also heavily influenced by job creation.120 
While the fishing industry employed few Namibians at independence, the 
country has subsequently endeavored to provide Namibians direct 
employment in the fishing industry.121 At the dawn of the twenty-first 
century, these policy objectives resulted in the direct employment of 14,000 
people, 65 percent of employees on board fishing vessels being Namibian, 
and nearly all land-based workers within the sector being Namibian.122 Thus, 
the policy objectives produced effective post-independence measures aimed 
at socioeconomic empowerment. Namibia also underscores the vitality of 
sovereign rights within an EEZ. With respect to illegal fishing, Namibia 
effectively deterred foreign vessels from poaching by arresting and 
prosecuting eleven trawlers immediately following independence.123 In port, 
inspectors would check all offloaded fish to ensure that quotas were not 
exceeded.124  

Therefore, Namibia provides Palestinians an effective precedent to 
follow. The rights conferred by the law of the sea allowed Namibia to 
effectively assert its sovereignty in these waters, while also tackling 
important socioeconomic issues immediately following independence. Many 
of the same objectives espoused by Namibia, such as empowering its 
nationals and taking control of its inherent resources, should be adopted by 
Palestine. The Palestinian economy would benefit by job creation within the 
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fishing industry by following the Namibian model. The community as a 
whole may also prosper through confidence-building measures aimed at 
empowering Palestinians disadvantaged by Israeli restrictions.  
 
Management and Conservation of Nonliving Resources 
In addition to its living resources, a coastal state also has rights to manage 
and conserve the nonliving resources found within its EEZ.125 The reference 
to nonliving resources in UNCLOS more specifically relates to “the various 
minerals which can be extracted from sea water.”126 Generally, the 
Palestinian territories have few natural resources that may be of commercial 
value.127 The most significant minerals for use in future development were 
thought to be potassium and other chemical elements found in the Dead Sea 
area.128 However, newly discovered natural gas reserves offshore in the 
Mediterranean Sea may be of significant value to a future Palestinian state.129 
 In 1999, the British Gas Group found approximately 3.5 trillion cubic 
feet of natural gas reserves with an estimated value of $2 to $6 billion off the 
coast of Gaza.130 131 A year later, Yasir Arafat traveled 19 miles off the Gaza 
coast and lit the first flare stack off the natural gas deposit.132 Even under the 
20-mile zone established by the Interim Agreement, this deposit falls under 
Palestinian control. Following the Second Intifada in 2000, the Israeli 
government vetoed an arrangement, originally negotiated by Yasir Arafat, in 
which the gas would be sold directly to Israel, with 40 percent of the profits 
going to the Palestinians.133 Subsequent attempts at reaching a deal also 
failed following Hamas’s rise to power.134 
 The sovereign right to control these gas reserves would provide a 
critical boost to the Palestinian economy.135 Using these gas reserves for 
energy is supported by a coastal state’s right to use nonliving resources “for 
the production of energy from the water, currents and winds.”136 As such, 
Palestine should be entitled, through an established EEZ, to the commercial 
value of controlling these gas reserves, given their location within Gaza’s 
                                                             
125 UNCLOS, supra note 14, at art. 56.  
126 Churchill and Lowe 1999, 166. 
127 The Rand Palestinian State Study Team, 123.  
128 Elias H. Tuma and Haim Darin-Drabkin, The Economic Case for Palestine (London: Croom 
Helm, 1978), 57.  
129 The Rand Palestinian State Study Team, 171.  
130 William A. Orme Jr., “Arafat Hails Big Gas Find Off the Coast of Gaza Strip,” New York Times, 
September 28, 2000, http://www.nytimes.com/2000/09/28/world/arafat-hails-big-gas-find-
off-the-coast-of-gaza-strip.html?pagewanted=allandsrc=pm.  
131 Matthew Carr, “Palestinians Missing Out on a £2bn Energy Fortune,” The Week, February 16, 
2009, 15:30, http://www.theweek.co.uk/politics/24477/palestinians-missing-out-%C2%A32bn-
energy-fortune.  
132 Orme 2000, supra note 135.  
133 Carr 2009, supra note 136.  
134 Ibid.  
135 Orme 2000, supra note 135.  
136 UNCLOS, supra note 14, at art. 56.  



A Spring Breeze Off the Gaza Coast 

   Fall 2013     103 

territorial waters. An established EEZ would benefit both Gaza and the 
Palestinian economy at a broader level, giving Palestinians jurisdiction over 
their own resources, including their natural gas reserves.  
 
CONCLUSION  
 
The fate of the Palestinian territories continues to hinge on a stagnant peace 
process and an imbalanced legal framework. The Palestinians continue to 
lack a viable means of redressing their dire humanitarian situation. Domestic 
governance (i.e., Hamas and Fatah) has failed their people and the 
international community has failed to create opportunities for a thriving 
Palestinian state. The regional uprisings, however, have rejuvenated efforts 
to establish a sovereign Palestinian state. The regional uprisings, though 
contextually varied, uniformly embody a shift in power toward the populace 
itself. Recent Arab history has been dominated by autocratic states that 
imposed their will on their citizens through manipulation, cooptation, and 
brute force. But the uprisings have sought to challenge this reality. For 
Palestinians, their neighbors’ display of courage has strengthened their own 
resolve to challenge the status quo.  
 It is within this context that President Mahmoud Abbas formally 
submitted to the UN a bid for Palestinian statehood. Discussing the 
intricacies of statehood was outside the scope of this analysis, but the need 
for a sovereign state remains self-evident. Disillusioned and handicapped by 
direct peace negations (and burdened with the interests of third parties), the 
Palestinians effectively sought the most multilateral means available to them: 
appealing to the United Nations. If Palestine were to achieve statehood, 
sovereignty over Gazan waters would be essential to the state’s future 
success. As discussed in the paper, international and customary laws offer 
protections against foreign intrusion and exploitation. Only Palestinian 
sovereignty of their inherent territorial waters can ensure opportunities for a 
sustainable Palestinian fisheries industry and the consequent chance to 
develop the Palestinian economy using both the living and nonliving 
resources off their coast. 
 The most effective framework toward reaching these goals is 
provided by the law of the sea. As President Abbas’s bid to the United 
Nations represents an appeal to multilateral channels, so too should the 
regulatory framework of the law of the sea govern Palestinian waters, 
including a Gazan seaport, the development of an EEZ, and protecting the 
rights of Palestinians to the resources off their coast and in their waters. 
Jurisdiction of the waters off the Gaza coast is imperative not only for 
economic growth, but also for the prosperity of the Palestinian nation. 
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Rebuffed Renewables: The Private 
Market Failure of Chile’s Energy 
Policy 
 
Cassie Mullendore 
 
Neoliberal development policies of the 1980s and 1990s decimated the 
economies and social capital of virtually every country in Latin America. 
Privatization schemes and government austerity measures resulted in the 
1980s being nicknamed “La Década Perdida” (The Lost Decade) by foreign 
economists, politicians, and the very people of Latin America.1 However, the 
Chilean neoliberal model was different: funded by the copper industry and 
enforced by the Augusto Pinochet military dictatorship, it produced 
sustained macroeconomic growth and stability that have made it one of the 
richest and fastest-growing countries in Latin America today.2 Chile is thus 
the poster child for neoliberal development, and its commitment to 
privatization has spurred competitive markets and innovation in the 
international economy.3 Nevertheless, it is becoming increasingly clear that 
the privatization of the energy sector has resulted in significant problems to 
the security and sustainability of Chile’s future.  
 Chile imports 100 percent of its natural gas, coal, and diesel4 and 80 
percent of its overall energy supply. 5  Additionally, with an increasing                                                         
1 Joseph Stiglitz, Paper presented at the seminar “New International Trends for Economic 
Development,” “Development Policies in a World of Globalization.” Last modified 2002. 
2 Kurt Weyland, “Neoliberalism and Democracy in Latin America: A Mixed Record,” Latin 
American Politics and Society 46, no. 1 (2004), http://www.jstor.org/stable/3177084. 
3 Ibid. 
4 Amanda Maxwell, Natural Resources Defense Council, “An Analysis of Chile’s New National 
Energy Strategy (2012–2030)—Part I.” Last modified 2012, 
http://switchboard.nrdc.org/blogs/amaxwell/an_analysis_of_chiles_new_nati.html. 
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population and a massive, energy-thirsty copper industry, Chile’s 
dependence on external suppliers of energy and fossil fuels will only worsen 
if the country continues with its business-as-usual model. The private energy 
market has increased service while lowering prices, but has failed to explore 
emerging industries, especially sustainable sources. Energy companies are 
making solid profits in the current market, and coupled with high up-front 
costs to break into new energy markets, it is not surprising that energy 
alternatives have not been seriously pursued. Because of this, the Chilean 
government passed a renewable energy law for private producers in 2008 
(Law 20.257) and unveiled a comprehensive National Energy Strategy plan 
in 2009 that provides a domestic energy policy roadmap for 2012–2030.6 The 
goals of the law and plan are to achieve energy independence and to 
substantially increase the country’s renewable energy portfolio. The plan 
reflects one of the only instances in the past 30 years of stringent 
neoliberalism where Chilean state intervention in the free market has been 
recognized as necessary to the country’s well-being. Moreover, Chile’s 
unique geography and natural resources make it a potential goldmine for 
renewable energy sources, specifically with its dry desert in the north 
conducive to solar and its extensive coastline making ocean tidal energy a 
prime opportunity. Thus, the new policy brings up a critical question 
concerning Chile’s future: How can the Chilean state use its powers of 
intervention to take full advantage of this wealth of potential renewable 
energy? This paper examines the question through an economic analysis in 
the context of Chilean history and energy endowment. 
 Particularly germane to the analysis of Chilean energy is 
Environmental Economics, a field that recognizes the importance of the free 
market while also acknowledging its limitations. Especially relevant is the 
economics of the transition to renewables, a process that has been delayed in 
Chile due to the ignorance of externalities in the market price of fossil fuels.  
 In this paper, I will first examine Chile’s history since the 1980s 
privatization reform, its relation to environmental economics, and the role of 
government in the energy sector. Next, I will turn to Law 20.257 and the 
current National Energy Strategy plan’s provisions and the specific 
government actions that the plan outlines. Finally, I will analyze the 
strengths and challenges of the plan with respect to the availability of 
renewable energy sources within the country.  
 
                                                                                                                                    
5 Shayla Woodhouse, Global Energy Network Institute, “Renewable Energy Potential of Chile.” 
Last modified 2011, http://www.geni.org/globalenergy/research/renewable-energy-potential-
of-chile/Chile 2020 Report II PBM final.pdf. 
6 Ministerio de Energia National Energy Strategy (NES) 2012–2030, “Energia para el Futuro.” 
Last modified 2009, http://www.minenergia.cl/documentos/estudios/estrategia-nacional-de-
energia-2012.html. 
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PRIVATIZATION BACKGROUND AND ENVIRONMENTAL ECONOMICS 
 
Chile’s energy dependency problem can be traced back to the austere 
neoliberal policies enacted by the Pinochet dictatorship in the 1980s. 
Following the guidance of advisors from the Chicago School of Economics, 
the government privatized the bulk of the state’s holdings, including the 
energy sector, through the 1982 General Law of Electric Services.7 For the 
next 16 years, the state systematically sold off its public energy entities, 
ending in 1998 when the last company, Edelaysen, was unloaded to the 
private market.8 During the period 1982–2010 the government assumed a 
hands-off role in the energy market, letting private competition determine 
investments, playing a minor role in entrepreneurial activities and only 
stepping in to regulate natural monopolies or provide emergency relief in 
times of crisis. 9  The private market admittedly excelled in increasing 
household access to electricity: where only 62 percent of houses had 
electricity in 1982, by 2008 only 1.5 percent remained without. 10 
Additionally, the free market also led to improvements in labor and capital 
productivity, resulting in a decline in prices and minimal energy losses.11 In 
Latin America as a whole, distribution companies are estimated to lose 
approximately 40 percent of electricity before it reaches the consumer 
through theft, poor maintenance, and inefficiency; 12  however, Chilean 
producers tend to do much better, with a mere 8 percent of energy lost in 
2007.13  
 Despite these successes, the implicit but erroneous assumption that 
markets would bring a security of supply has landed the country in a 
dependency predicament. Unlike its Latin American neighbors, Chile is not 
endowed with fossil fuels and has historically relied on hydropower and 
biomass to fulfill its energy needs.14 By the mid-1990s these sources were not 
enough to supply the country’s growing population and booming copper 
industry; hence suppliers began to look abroad to meet the growing 
demand.15 Argentina, largely due to low transportation costs,16 met the bulk                                                         
7 International Energy Agency, “Executive Summary and Key Recommendations: The Chilean 
Energy Sector.” Last modified 2009, http://www.iea.org/Textbase/npsum/chile2009sum.pdf.  
8 Ibid. 
9 Ibid. 
10 Ibid. 
11 Ibid. 
12 G. O’Brien et al., “Energy, poverty and governance,”International Journal in Environmental 
Studies, 64, no. 5 (2007), http://www.tandfonline.com/doi/abs/10.1080/00207230600841385.  
13 International Energy Agency, “Executive Summary and Key Recommendations.”  
14 Woodhouse 2011.  
15 Andreas Goldthau et al., “Back to the future or forward to the past? Strengthening markets 
and rules for effective global energy governance,” International Affairs 85, no. 2 (2009): 373–390, 
http://onlinelibrary.wiley.com/doi/10.1111/j.1468-2346.2009.00798.x/full. 
16 The Encyclopedia of Earth (EOE), “Energy Profile of Chile.” Last modified 2012, 
http://www.eoearth.org/article/Energy_profile_of_Chile. 
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of this demand and became an increasingly important source of energy for 
Chile over next decade. To a lesser extent, Chile also depends on natural gas 
from Brazil, Colombia, and Bolivia. 17  However, the Argentine economic 
recession that began in 2000 caused Argentina to more than double its 
natural gas export tax from 20 percent to 45 percent,18 causing energy prices 
to double for Chilean consumers 19  and thus revealing the risks of 
dependence on foreign sources. The copper industry, which uses close to 40 
percent of Chile’s total energy demand,20 has had to shut down production 
at times because of energy shortages and high Argentine prices, disrupting 
Chile’s most important export business.21 The effects of the Argentine crisis 
have triggered a discussion about Non-Conventional Renewable Energy 
(NCRE), forcing Chile to examine its energy policy of dependence and work 
toward a more stable, domestically focused plan.  
 The term “Non-Conventional Renewable Energy” is defined by 
Chilean law to include wind, solar, biomass, biogas, geothermal, and tidal, 
plus hydro projects that do not exceed 20 megawatts.22 As a reference point, 
the five mega dams proposed to be built in Chile’s Patagonia region are 
expected to generate 2,750 megawatts in aggregate,23 and are therefore not 
considered NCRE projects by the strict Chilean definition. Renewable 
energy, also known as alternative energy, is defined by the Oxford 
Dictionary as “energy generated in ways that do not deplete natural 
resources or harm the environment, especially by avoiding the use of fossil 
fuels and nuclear power.”24  Furthermore, the term “nonconventional” is 
used to stress that these renewable energy sources are not widely used or 
developed, unlike conventional mega dams that have been generating 
hydroelectricity for decades.  
 Energy independence and security are important for Chile for a 
variety of reasons. First, they will make the Chilean economy and energy 
sector much less susceptible to external shocks, whether they be on a 
national scale as with Argentine price hikes or a commodity-specific shock as 
can occur with petroleum. Second, by increasing domestic energy 
production, the energy sector will create jobs and draw scientists, engineers,                                                         
17 The Encyclopedia of Earth (EOE), “Energy Profile of Chile.”  
18 Ibid. 
19 Ricardo Raineri, International Association for Energy Economics, “Chronicle of a Crisis 
Foretold: Energy Sources in Chile.” Last modified 2011, 
http://www.iaee.org/documents/newsletterarticles/Raineri.pdf. 
20 Antonia Sohns, Worldwatch Institute, “Red gold: Mining Governance in Chile.” Last modified 
2012, http://www.worldwatch.org/red-gold-mining-governance-chile-1. 
21 Ibid. 
22 CiGrasp. Energy Profile: Chile, http://cigrasp.pik-potsdam.de/countries/3/energy_profile. 
23 Alexei Barrionuevo, “Plan for Hydroelectric Dam in Patagonia Outrages Chileans,”  New York 
Times (2011), 
http://www.nytimes.com/2011/06/17/world/americas/17chile.html?pagewanted=all. 
24 Oxford Online Dictionary, “Alternative Energy,” 
http://oxforddictionaries.com/definition/american_english/alternative+energy. 
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and other technical professions to the country. 25  Additionally, research 
suggests that a shift to renewable energy will raise GNP in the coming 
decades due to falling costs of alternative energy sources and the expansion 
of the job market.26 Third, experts in countries such as the United States have 
stressed energy independence from a conflict perspective, for example U.S. 
military intervention in the Middle East in order to protect oil interests.27 
Consider too Russia’s use of its vast oil fields as a form of political extortion 
in Europe, a technique that could become more frequent as reserves are 
depleted.28 While Chile and Argentina currently have a relatively amicable 
political and economic relationship, there is no telling how their interactions 
will adapt to future energy demands; thus energy independence reduces 
Chile’s risk of possible political tensions interwoven with its energy policy. 
Lastly, these changes can have a positive effect on the global environment. In 
2011, the Intergovernmental Panel on Climate Change (IPCC) identified the 
increased use of sustainable energy as key to mitigating the potentially 
devastating effects of climate change.29 Renewable energy offsets climate 
change by decreasing the amount of CO2 emitted into the Earth’s 
atmosphere, potentially up to 560 gigatons between 2010 and 2050. 30 
Furthermore, scientists believe that the increased use of NCREs can slow 
global warming and keep the rise in global temperatures below 2 degrees 
Celsius. 31  Considered in its entirety, Chilean energy independence is a 
beneficial policy to fuel the economy, ensure sovereignty, and promote 
sustainability. Chile has the ability to work toward this independence by 
transitioning to its abundance of NCREs.  
 There is a growing global consensus that the transition to NCREs 
cannot be facilitated by the “invisible hand” of the market, but rather by 
strong state intervention in private industry.32 The IPCC report noted that “it 
is not the availability of the resource, but the public policies that will either 
expand or constrain renewable energy development over the coming                                                         
25 Fraunhofer-Gesellschaft, “Transition to renewable energy stimulates the economy, German 
researchers say,” Science Daily (2005), 
http://www.sciencedaily.com/releases/2011/07/110725091451.htm.  
26 Ibid. 
27 Peter Maass, Foreign Policy, “The Ministry of Oil Defense.” Last modified 2010, 
http://www.foreignpolicy.com/articles/2010/08/05/the_ministry_of_oil_defense. 
28 Pierre Noël, University of Cambridge Electricity Policy Research Group Working Paper, “A 
Market Between Us: Reducing the Political Cost of Europe’s Dependence on Russian Gas.” Last 
modified 2009, http://www.eprg.group.cam.ac.uk/wp-
content/uploads/2009/06/binder13.pdf. 
29 IPCC Special Report, “Press Release: Potential of Renewable Energy Outlined in Report by the 
Intergovernmental Panel on Climate Change.” Last modified 2011, http://srren.ipcc-
wg3.de/press/content/potential-of-renewable-energy-outlined-report-by-the-
intergovernmental-panel-on-climate-change. 
30 Ibid. 
31 Ibid. 
32 Tom Tietenberg and Lynne Lewis, Environmental and Natural Resource Economics, 9th ed. 
(Boston: Pearson Education, 2012). 
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decades,” 33  demonstrating the need for state intervention, a particularly 
daunting task for Chile given its historical adherence to neoliberal market 
policies and relative ignorance of the field of environmental economics. 
Environmental economics is a discipline concerned with addressing market 
failures with regard to environmental policy, with one substantial failure 
being the continued use of fossil fuels despite their steep environmental 
costs. 34  Environmental economists argue for flexible, incentive-oriented 
policy approaches by governments to promote the switch from 
nonrenewables to alternative energy.35 They stress that there is no evidence 
that a viable transition can happen without explicit market manipulation.36 
The switch from sources like gas or coal to renewables such as solar or wind 
occurs when the marginal cost of the nonrenewables becomes more than the 
marginal cost of the renewables. 37  However, in the Chilean case, two 
externalities are not accounted for in the price of the nonrenewables such as 
gas and coal. First, the price lacks a security premium that reflects the 
fragility of depending on Argentina for energy sources. 38  This security 
premium exists in all countries that import energy, although some may be 
higher than others depending on specific geopolitical circumstances. Second, 
the environmental destruction associated with the burning of fossil fuels is 
absent from the price as well.39 Thus, the artificially low price of fossil fuels 
represents a market failure and has delayed the switch to NCREs. Economic 
elites who benefit from the current system also tend to obstruct the transition 
by influencing policy in order to manipulate markets. To correct for these 
externalities and develop the NCRE industry, state intervention through the 
promotion of sustainable energy industries and heavy investment in green 
technology is required. 
 A strong state is key to an energy switch, as was illustrated by 
Germany in the late 1970s. Motivated by Middle East oil shocks, the German 
state assumed a central role in the development of alternative energies.40 
Through Germany’s experience, four key stages can be identified as 
necessary to complete the transformation to renewables. First, institutional 
change makes renewables a priority, investing in science, technology, and 
education.41 Second, these changed institutions work to generate markets,                                                         
33 IPCC Special Report, “Press Release: Potential of Renewable Energy.”  
34 Adam B. Jaffe, Richard G. Newell, and Robert N. Stavins, “A tale of two market failures: 
Technology and environmental policy,” Science Direct: Ecological Economics, 54, 
http://www.hks.harvard.edu/fs/rstavins/Papers/JNS_Ecological_Economics.pdf.  
35 Adam B Jaffe, Newell, and Stavins, “A tale of two market failures.  
36 Ibid. 
37 Tietenberg and Lewis 2012. 
38 Ibid. 
39 Jaffe, Newell, and Stavins, “A tale of two market failures.”  
40 Staffan Jacobsson, “The politics and policy of energy system transformation—explaining the 
German diffusion of renewable energy technology,” Energy Policy 34, no. 3 (2006), 
http://www.sciencedirect.com/science/article/pii/S0301421504002393.  
41 Ibid. 
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especially niches and creating “protected space” for new technology.42 This 
includes government subsidies and taxation techniques meant to discourage 
nonrenewables while at the same time providing economic incentives for 
alternative energy markets. Critics point out that this type of intervention 
involves the “picking of winners and losers” in the energy industry by the 
government; however, given that economists can define the environment as 
a public good, it is within a government’s inherent power to take an active 
role because the incentive for the private market to intervene is minimal.43 
Third, the entry of organizations beyond universities and noncommercial 
entities must be facilitated in order for specific coalitions to be formed, 
thereby allowing new technologies to gain influence.44 Finally, the entry of 
new firms completes the process, with each firm bringing capital, 
knowledge, and other resources.45 Once the market has achieved these four 
features, investment will increase to the point that the system is able to 
sustain itself. Chile is currently in the beginning stage, working to change its 
institutions and priorities through its new National Energy Strategy.  
 
THE CHILEAN CASE: NATIONAL ENERGY STRATEGY 2012–2030 
 
Chile’s lack of indigenous fossil fuels combined with its adherence to 
privatization has resulted in energy dependency and an undeveloped 
renewable energy policy. In 2011, the country imported 80 percent of its 
energy in order to meet its growing demand. 46  The domestic portfolio 
consists mainly of hydropower and burning coal and wood, with only 3 
percent of energy coming from NCREs.47 Furthermore, due to droughts and 
natural gas shortages in Argentina, prices skyrocketed in the early years of 
the millennium.48 This increase in price due to Argentine protectionism has 
been the catalyst for a political conversation about the need to develop the 
NCRE industry.49  

The result of this conversation is the nation’s first comprehensive 
energy plan: an outline for a cleaner, more secure, and more cost-effective 
energy future through 2030 and the most aggressive renewable energy 
policy in Latin America. 50  The plan provides frameworks for specific 
strategies that the central government will enact in order to manipulate the 
private market into seeding the renewable and sustainable industry. The 
four concrete roles of the state with respect to energy supply are: 1) the                                                         
42 Ibid. 
43 Jaffe, Newell, and Stavins, “A tale of two market failures.”  
44 Jacobsson 2006.  
45 Ibid. 
46 Woodhouse 2011. 
47 Maxwell 2012 
48 Woodhouse 2011.  
49 Ibid.  
50 Ministerio de Energia National Energy Strategy (NES) 2012–2030. 
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creation of independent system operators to replace the current dispatch 
system, 2) investing in NCRE industries, 3) creating minimum standards for 
appliances and equipment, and 4) streamlining energy issues and policies in 
the political processes in order to reduce bureaucracy.51  

With regard to demand, the goal is to reduce energy need by 12 
percent by 2020.52 One way the government will facilitate this decrease is to 
create an energy efficiency “seal” for companies that adhere to the highest 
standards of energy efficiency.53 On the supply side, the goal is to incentivize 
companies to build more eco-friendly appliances. On the demand side, 
consumers will be empowered to make informed choices about the products 
they use and with an improved awareness about energy use will be able to 
lower their personal usage.54 The goal is ambitious, considering that Chile’s 
population is expected to grow at a little less than 1 percent per year through 
2020, and current predictions conducted by nongovernmental groups put 
energy demand trends increasing (rather than decreasing) by 6 percent per 
year. 55  Thus in Chile’s current state, the math associated with energy 
demand does not add up and represents a gap in the plan that describes an 
idealized scenario of lowering energy consumption rather than realistic 
strategies through which this reduction can be achieved.  
 The first significant mandate enacted by the Chilean government 
passed in 2008, just a year before the National Energy Strategy was 
unveiled—Law 20.257, a groundbreaking regulation in Latin America that 
requires 5 percent of total energy supply sold by all electric companies to 
come from renewable energy sources. 56  After 2014, the percentage will 
increase by 0.5 every year through 2024, when renewable energy must 
comprise 10 percent of energy sold.57 Therefore, the Law recognizes that 
while complete sustainability in the near future is unrealistic, the need to 
begin immediate exploration and innovation is critical and mandatory for 
energy producers.  
 
SOLUTIONS WITH RENEWABLES AND POTENTIAL LIMITATIONS OF THE PLAN 
 
Chile’s National Energy Strategy and Law 20.257 are positive steps forward 
to break foreign energy dependence and embrace NCREs. However, because 
the legislation is so recent, it is difficult to evaluate its effectiveness thus far. 
If the government is able to carry out its NCRE objectives, the potential for 
renewable energy in Chile is enormous, with opportunities for solar, wind, 
geothermal, ocean tidal energy, biomass, and small hydro. Chileans, Latin                                                         
51 Ibid. 
52 Ibid. 
53 Ibid. 
54 Maxwell 2012. 
55 Woodhouse 2011. 
56 Ibid. 
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American leaders, and the international community have hailed the plan as 
an ambitious and attainable proposal that is good for the environment and 
for Chilean energy security.58  

However, the government’s firm commitment to coal and large 
hydropower worries renewable energy supporters. Existing plans for mega 
dams in the southern Patagonia region run counter to NCRE goals and 
threaten to divert support and resources away from implementing the 
National Energy Strategy. But before we consider these obstacles to 
renewable energy, we will first examine their promise. 
 
Renewable Energy Potential for Chile 
The good news about Chile’s energy future is that there is an abundance of 
opportunities for NCREs, and the National Energy Strategy has the ability to 
push Chile’s energy industry in this direction. With the costs of renewable 
technologies falling59 and a growing domestic demand for energy, now is the 
time for Chile to make the transition. The renewable energy industry creates 
jobs, decreases dependency, and makes the country more sustainable. 60 
There are at least four renewable but underutilized energy sources that, 
taken together, have the potential to make the country self-reliant: wind, 
solar, geothermal, and ocean tidal. These energy sources are all specifically 
mentioned in the National Energy Strategy as key industries for government 
investment. 
 The wind industry is perhaps the most technologically developed of 
the NCREs, but investment and implementation in Chile have been slow. 
Banks are hesitant to give loans because of the lack of stable energy prices, 
and thus obtaining secure financing has been problematic.61 Also, before the 
National Energy Strategy was passed, bureaucracy and license fees blocked 
many wind projects from being developed.62 The National Energy Strategy 
promises to fix these hurdles, but since the implementation of any policy is 
much more challenging than the writing of it, it is unclear as to whether the 
wind industry will be properly able to take off. 
 A Chilean solar industry has barely been developed but its potential 
is similarly enormous. The dry, sunny, northern Atacama Desert is an ideal 
place for solar energy generation because of its lack of rainfall (it is known as 
the driest place on Earth) and immense size.63 In fact, it is estimated that 
solar panels in the Atacama could generate 2,500 MW of energy, almost as 
much as the 2,750 MW that the planned five mega dams in the south are                                                         
58 Maxwell 2012. 
59 G. O’Brien et al. 2007.  
60 Woodhouse 2011.. 
61 B. Almonacid, “Estimation of the wind potential and costs wind energy in coastal range 
Valdivia, Southern Chile,” Agro Sur 37, no. 2 (2009). 
62 Ibid. 
63 Woodhouse 2011. 
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projected to produce in an average year.64 As solar technology improves, 
costs will drop, providing the opportunity for the government to jumpstart 
the industry through subsidies and incentives.  
 Chile’s position on the volcanic “Ring of Fire” makes it ideal for 
geothermal energy. The country hosts 10 percent of the most active 
volcanoes on Earth, but high exploration costs and large barriers to entry 
have kept this industry dormant.65 In reality, the exploration costs are no 
higher than that of oil, but the lack of an existing geothermal market offers 
little incentive for investors to change their strategy to an emerging, 
expensive business.66 Thus, the Chilean state’s intervention and investment 
in this industry is vital to its future success.  
 Due to Chile’s 4,300-mile-long coastline, it is also well positioned to 
take advantage of the potential of ocean tides for energy generation.67 As 
with solar, the technology is in its infancy, with costs currently too high to be 
competitive, but that is changing fast and promises to soon be economically 
viable.68 Chile’s geography practically begs for the use of this energy source, 
and the National Energy Strategy should encourage the state to intervene 
and incentivize this market.  
 Additionally, small hydro and biomass fuels are also renewables 
that Chile could be exploiting more effectively. Both industries already have 
a steady market, but their expansions are impeded by unclear policies and 
lack of regulation, problems that the new policies are designed to fix.69 Small 
hydro, biomass, biogas, onshore winds, and geothermal energy are cost-
effective when compared to Chile’s already large hydro and natural gas, 
with solar power close but still a slightly more expensive alternative.70  

 To conclude, the plan’s sustainability aspects are not simply an 
idealization of Chile’s future energy portfolio, but rather a concrete, 
achievable blueprint that could make the country both greener and energy 
independent by 2030. As with all energy projects, the cost-benefit analysis is 
deeply influenced by political and social factors. Who is conducting the 
study determines the bias, and renewable sources are not immune to 
potential overestimation of benefits. Nevertheless, the array of projects that 
can be undertaken coupled with modest energy estimates for each source 
make for an encouraging prediction about the viability of Chile’s future                                                         
64 Ibid. 
65 Ibid. 
66 Almonacid 2009. 
67 Woodhouse 2011  
68 Eoghan Macguire, “Tide turns towards undersea energy,” CNN, June 1, 2012. 
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69 Woodhouse 2011. 
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sustainable energy portfolio. Despite these positive characteristics, a few 
problems have emerged that could undermine and ultimately thwart these 
policy successes.  
 
Problems with the Plan and Law 20.257 
The plan’s explicit support for renewables is commendable, but its continued 
backing of more traditional energy sources such as coal and large 
hydropower, in addition to its flip-flopping on nuclear energy, has made 
environmentalists uneasy. The plan specifically supports mega hydropower, 
a hotly contested debate in Chile right now with the HidroAysén project of 
Patagonia, discussed in the next section. It also affirms the government’s 
commitment to coal plants, another historically important source of energy 
for the nation.71 In fact, investment in coal-fired plants is increasing faster 
than investments in renewables. 72  This is primarily due to the strong 
influence of the traditional energy industry with the conservative President 
Sebastián Piñera and his administration.73 Furthermore, while the National 
Energy Strategy rejects nuclear as a viable source due to the prevalence of 
earthquakes in Chile, recent negotiations with the U.S. have put nuclear back 
in the energy portfolio.74 Public support for nuclear energy is low because of 
the Fukushima disaster, but some politicians still see nuclear as a good 
investment because of its high yield. 75  In the end, the government’s 
reluctance to fully commit to renewables by clinging to its more traditional 
energy sources could prove to be a hindrance to the new policies.  
 The 2008 Law 20.257 helped set the stage for a comprehensive 
energy plan by demanding specific guidelines for energy companies to make 
their supply more sustainable. However, two significant problems have 
interfered with its effectiveness. First, there is no policy of decoupling profits 
and sales,76 meaning that energy companies see a direct increase in profits 
when people use more energy and thus the company has no incentive to 
encourage energy conservation.77 A decoupling policy would stabilize the 
revenue stream because the rate of return does not change within the 
revenue requirement.78 
 The second substantial problem is that big energy companies were 
able to obtain exemption from the law due to their existing long-term                                                         
71 Maxwell 2012.  
72 Ibid. 
73 Barrionuevo 2011. 
74 Felipe Ruiz, “Energia nuclear en Chile: El debate ha comenzado,” La Nación, March 18, 2011, 
http://www.lanacion.cl/noticias/site/artic/20110317/pags/20110317203038.html. 
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contracts, meaning nearly half of the energy supply is still unregulated by 
this policy.79 There is no doubt that lobbyists for large energy companies 
played a key role in the design of the law, with the result being that smaller 
producers are hit hardest by its provisions.80 Additionally, because large 
companies’ prices are still artificially low, few NCRE companies can afford 
to enter the market, resulting in an effectively stillborn renewable energy 
industry.81  The National Resource Defense Council argues that a simple 
amendment to allow zero exemptions would fix this key loophole, but the 
political feasibility of this change is questionable.82  
 The government’s continued support of traditional energy sources 
and Law 20.257’s gaps will slow down the transition to renewables. To 
combat these problems, the Chilean state must demonstrate its economic 
commitment to NCREs through substantial investments and subsidies. 
While abandoning traditional sources of energy completely before a market 
for NCREs is established is impracticable, the government must be willing to 
show that it will support coal, nuclear, and mega hydropower only in the 
short term, until the NCRE industry gets on its feet. A rapid transition to 
renewables would cause a temporary but substantial increase in price,83 most 
likely followed by social unrest and a rejection of the sustainability approach 
due to its higher prices. A better approach is a more gradual one, where the 
government solidly backs NCREs while simultaneously slowly stepping 
away from the more eco-unfriendly options in order to build public support. 
As has become apparent in Chile’s most southern region of Patagonia, public 
opinion is critical for energy projects, especially those that negatively impact 
the environment.   
 
Hydropower Dilemma 
In the absence of indigenous fossil fuel in Chile’s landscape, water has 
historically been a key source of energy. Small hydro dams power entire 
communities in the south, and the energy-hungry copper industry greatly 
benefits from the water supply.84 Currently, the $3.2 billion HidroAysén dam 
project dominates Chile’s national conversation about the costs and benefits 
of mega dams. Five dams are proposed for Chile’s southern region of 
Patagonia, an area that is sparsely populated but fiercely cherished by the 
Chilean people.85 Project managers and politicians argue that the dams are 
necessary to feed Chile’s growing energy demand while citizens contend 
that the environmental costs are too high to justify.86 Additionally, Chileans                                                         
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80 Ibid. 
81 Ibid. 
82 Ibid. 
83 Tietenberg and Lewis 2012. 
84 Barrionuevo 2011. 
85 Woodhouse 2011. 
86 Barrionuevo 2011. 



The Private Market Failure of Chile’s Energy Policy 

Fall 2013     117  

fear that the majority of the energy that the dams supply will be transferred 
directly to the copper mines in the north, 87  an industry that already 
consumes 38 percent of Chile’s entire energy supply.88 Because of continuing 
political support for the project, the Chilean population has been engaging in 
a widespread protest movement called “Patagonia sin Represas” (Patagonia 
without Dams), a movement that culminated with as many as 90,000 
protestors in the streets of Santiago in May 2011.89 Protestors argue, with 
merit, that Chile’s energy demands can be met with smaller projects and 
alternative energy sources, a claim that contracting companies and 
government officials with profits to gain would rather ignore. As of March 
2013, almost 80 percent of Chileans oppose the project, causing investors to 
reevaluate their commitment and politicians who will be running for 
reelection later in the year quietly tabling the discussion in the short term.90  
 Along with environmental degradation, the likely effects of climate 
change in Chile call into question the cost-effectiveness of large-scale hydro 
projects. Climate change will affect Chile’s water supply in three ways. First, 
scientists project reduced rainfall in South-Central Chile, leading to a 
decreased water supply that will render the mega dams underutilized.91 
Second, glacial melting in the Andes will lead to less snowpack to fuel the 
dams in the coming years. 92  Third, the frequency of El Niño/La Niña 
weather patterns will make the country more susceptible to droughts. 93 
Thus, not only do the dams not make sense in the present due to 
environmental impacts, the future effects of climate change result in a costly 
project whose benefits will be far less than promised.  
 In the end, big dams are not necessary to meet Chile’s energy needs. 
The only supporters of the mega projects are those who will have a hand in 
the profits. With a strong domestic environmental movement and increasing 
international support, it will become more and more difficult for politicians 
and corporate leaders to justify HidroAysén.  
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Chile is currently at the most difficult step of energy-sector transformation: 
building a large enough market to incentivize private investors to get on 
board. Markets respond to signals, and since the business-as-usual model 
has been working well for companies for the last 30 years there has been no 
reason to change. The switch to renewables has been delayed because of the 
absence of national security premiums and environmental externalities in the 
price. Government intervention in the various renewable energy markets is 
thus correcting a major market failure and will improve both the energy 
independence of the nation and ameliorate environmental degradation 
caused by nonrenewables. Of course, too much government intervention 
could stymie competition and potentially worsen the energy issue, meaning 
that a careful harmonization between government and markets must be 
reached to ensure ideal and efficient energy distribution and security.  
 However, energy problems contain two sides: supply and demand. 
The National Energy Strategy dissects the supply issue and attempts to 
address the demand side, but creating and facilitating consumer awareness 
may not be enough to curb Chile’s increasing demand. This is especially 
relevant with respect to the Chilean copper industry, which accounts for 
over one-third of total energy consumption. 94  It is therefore vital that 
research be conducted into the copper industry’s energy use and policy be 
formulated that supports improved energy efficiency.  
 The Chilean energy predicament is challenging but fixable. If 
government and markets can successfully work together to take advantage 
of Chile’s wealth of NCREs, the model and technology could be used as a 
blueprint for both developed and undeveloped countries throughout the 
global community. Manipulating markets is difficult, but when continuing 
dependence and environmental devastation is the alternative, the Chilean 
government has both the incentive and opportunity to take a leading role in 
the transformation of its energy and environmental future. 
 
 
 
 
 
 
 
 
 
 

                                                        
94 Sohns 2012. 
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Engaging Civil Society to  
Combat Human Trafficking  
in the United States 
 
Davina Durgana 
 
Human trafficking is a crime that capitalizes on the most vulnerable 
persons in a society, both internationally and domestically in the United 
States. While this paper provides civil society solutions to perceived federal 
policy gaps in services in the United States, there are many ways that the 
networks, technological tools employed, and potential victims served reflect 
international trends in trafficking. This paper specifically details labor 
exploitation of temporary visa holders emanating from other countries, 
domestic servitude perpetrated by those protected by diplomatic immunity, 
and the use of technology and the Internet in facilitating recruitment, 
demand for, and control of potential victims. The United States serves as a 
case study for demand in an international logic of exploitation. There are 
many reasons to analyze the United States through this lens, but primary 
among them are a high level of awareness and competency after 13 years of a 
comprehensive federal law dedicated to this issue and a sufficiently large 
economy to provide both the supply and demand for human trafficking to 
occur. Federal policy may always prove to be insufficient to adequately 
protect all potential victims in the U.S., but this is where existing resources in 
civil society should and must be utilized.  
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CIVIL SOCIETY ENGAGEMENT TO SUPPLEMENT IDENTIFIED FEDERAL POLICY GAPS 
 
A substantive corrective option for existing gaps in federally provided public 
services for human trafficking victims is to integrate the full resources of 
civil society groups. This approach is multifaceted because it will increase 
public awareness and sympathy for the issue of human trafficking in the 
United States, while also creating a stronger set of community and 
interpersonal networks that will better protect vulnerable persons. There is 
much support for “a new and substantial infusion of resources,”1 as 
necessary to support exemplary organizations and projects in this field. 

These civil society groups and organizations will continue to exist 
largely due to the commitment and training of their participants, and the 
importance they place on these affiliations. This is particularly true of civil 
society groups with elements of public authority, such as the selected 
Volunteer Fire Departments and Emergency Medical Technicians (EMTs), 
National Court-Appointed Special Advocates, and Big Brothers Big Sisters. 
These groups, which enjoy national membership, jurisdiction, and scopes of 
influence, provide strong contributions toward deficient public programs 
and protective measures available for at-risk populations. These civil society 
groups, in particular, are highly visible, well respected, and securely 
grounded in their respective communities, and will be able to strongly 
influence local, regional, and federal policy to protect endangered groups. 

 Focusing on the three specific civil society groups—Volunteer 
Firefighters, Big Brothers Big Sisters, and National Court-Appointed Special 
Advocates—highlights the fact that many of these volunteers may remain 
heavily involved in these activities while maintaining gainful employment. 
Many volunteer firefighters also work as career firefighters in other stations, 
or they may be able to contribute toward night shifts and weekends while 
maintaining an unrelated professional career. Similarly, National Court-
Appointed Special Advocates are trained to work with children in the social 
services system and may be excused from work to attend court hearings, 
which generally occur during a typical workday. Big Brothers Big Sisters is a 
mentorship program pursued as a leisure activity that many volunteers have 
come to consider a staple of their lives. The commonalities between all of 
these activities rooted in public authority and community development are 
that their members are committed to these groups, often in addition to other 
employment, and obtain satisfaction beyond economic utility. While this 
may be true for nonprofits and NGOs to an extent as well, there are still 
components of those activities that are contingent on public funding or 
fundraising. These civil society institutions may be adversely affected by                                                         
1 Michael Shively, “Developing a National Action Plan for Eliminating Sex Trafficking: Final 
Report,” Abt Associates, Inc., Hunt Alternatives, 16 August 2010, accessed 10 August 2012, 
http://web.multco.us/sites/default/files/documents/developing_a_final_action_plan_to_elim
inate_sex_trafficking.pdf. 
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diminished funding, but the greatest contribution to these groups comes 
from its membership’s expertise and time. Training these groups to be more 
aware of how they protect and support groups in their communities will 
further enrich their existing commitments and is essential for the continued 
basic protection of the most vulnerable.  

Firefighters and Emergency Medical Service providers, Big Brothers 
Big Sisters, and National Court-Appointed Special Advocates are 
underutilized even in times of economic prosperity. They possess 
unparalleled access to the impoverished communities in which they work. 
Similarly, many of these groups receive specialized training for abused, 
neglected, and endangered groups. All that must be done to build upon this 
expertise is to emphasize emerging trends as they pertain to human 
trafficking. With increasing economic vulnerability, potential victims will be 
more susceptible to predation by domestic human traffickers. Simply 
reframing civil society’s comprehension of essential protective measures to 
include new terms, issues, and perspectives in exploitation will help 
ameliorate these conditions. There remains public funding for human 
trafficking agencies and groups, but the inability of civil society groups to 
recognize this crime in an American context, particularly when they engage 
with vulnerable communities on a significant scale, is an inherent flaw in 
current advocacy outreach. This correction is dual-sided, as civil society 
groups must also know the appropriate and available reporting mechanisms 
in addition to recognizing domestic trafficking. This will greatly enhance the 
efficacy of public funding for reporting mechanisms, and will foster greater 
community involvement and engagement to provide protection.  

The training and involvement of civil society groups is meant as an 
immediate remedy to supplement the lack of available public services, but it 
could have positive effects in the publicity and acknowledgment of this 
problem within the United States. It is the obligation of policymakers to 
protect disenfranchised groups, but until that response becomes adequate, 
this obligation must fall to the next most capable party. In the American 
example, civil society groups that have managed to acquire over time quasi 
or actual public authority in their local communities and states are the next 
most capable groups. Civic activism scholar E.J. Dionne Jr. mentions the 
significant transformation that affected the American perception of a hero 
following the September 11, 2001 terrorist attacks. He affirms that the 
American objects of idolatry shifted from popular sports and cultural icons 
in the 1990s to firefighters, rescue workers, police officers,2 and other public 
persons who were personally endangered and assumed myriad personal 
risks during the attacks. This newfound respect and admiration for public 
authority figures enhances their ideal assumption of necessary preventative 
and protective roles. Their resources, access, and talents will optimize                                                         
2 E. J. Dionne et al., United We Serve: National Service and the Future of Citizenship (Washington, 
DC: Brookings Institution, 2003), 3.  
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current efforts to protect communities. As for youth, civil society groups are 
crucial to fostering stronger development of what Robert Putnam refers to as 
“social capital” for children and communities. This is developed through the 
creation of “trust, networks, norms of reciprocity within a child’s family, 
school, peer group and larger community which have wide-ranging effects 
on the child’s opportunities and choices, and hence, on his behavior and 
development.”3 As familial dynamics, peer group relationships, and 
educational environments will benefit from a cohesive and engaged 
community life, a focus on safeguarding social capital through civil society 
may be a significant community protection measure. Civil society groups 
that may unify and form relationships and support networks in American 
communities remain a significant response to the multifaceted convergence 
of economic circumstances that endanger vulnerable groups.  
 
NATIONAL COURT-APPOINTED SPECIAL ADVOCATES 
 
National Court-Appointed Special Advocates is a civil society group that 
trains volunteers on how to engage with children in the foster care system or 
juvenile justice system.4 Volunteers are attracted to this association for many 
reasons, including tangential interests in child welfare systems, social work 
intersections, or professional community service contributions. Interested 
volunteers receive specialized training and are sworn in to family court so 
that they may act as guardian ad litum or an interested party on behalf of the 
youth in court to represent their interests. This group is ideally suited to 
work with human trafficking victims and vulnerable groups because there 
are significant intersections between youth in foster care and runaway youth 
who become some of the most susceptible populations to domestic 
trafficking.  

According to CASA DC Senior Manager for Communications and 
Outreach, Liza Bush, “The very presence of youth in foster care makes them 
vulnerable to being re-exploited and re-abused in the world of domestic 
minor sex trafficking.”5 She continues to state that the risk factors for 
becoming a sex-trafficking victim are basically synonymous with the average 
profile of a foster child. She concludes her statement by saying, “CASAs who 

                                                        
3 Robert D. Putnam, Bowling Alone: The Collapse and Revival of American Community (New York: 
Simon & Schuster, 2000), 296.  
4 “National CASA—Court Appointed Special Advocate Association—CASA for Children: 
Advocating for Abused and Neglected Children,” National CASA—Court Appointed Special 
Advocate Association—CASA for Children: Advocating for Abused and Neglected Children, accessed 9 
May 2012, 
http://www.casaforchildren.org/site/c.mtJSJ7MPIsE/b.5301295/k.BE9A/Home.htm. 
5 Liza O. Bush, “Quote Request Regarding Potential Role of CASAs in the Fight Against 
Domestic Human Trafficking,” email message to the author, accessed 26 June 2012. 
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are educated about trafficking are in the best position possible to help 
prevent, end and heal the cycle of exploitation of foster youth.”6  

Many studies have correlated the abusive background of many 
youth in foster care as rendering them more likely to associate with deviant 
peers.7 This theory posits that there is a strong familiarity with an antisocial 
behavioral pattern from family interactions that will continue to draw the 
youths toward negative influences and vastly increase their chances of 
becoming victimized later on. Similarly, in accordance with a Social Return 
on Investment (SROI) study in 2007 by the University of Minnesota and 
Wilder Research, there were significant returns in social capital for youth 
from investments in public funding for mentorship programs.8 Therefore, 
public investment in children in foster care and at-risk youth is an efficient 
use of public funding and limited resources. 
 Participant observations of this group began during training to 
become a National Court-Appointed Special Advocate in July 2011. Because 
of my personal expertise in domestic sex trafficking, I was exposed to many 
cases involving potential victims. These cases demonstrated firsthand the 
progress and the traction on this issue in family court among its judges. I 
encountered two judges throughout the commission of juvenile justice cases 
and was amazed to observe their sensitivity to this issue and deference to my 
youthful expertise on the matter. My personal relationship to the young girl 
seemed to get the most credence, closely followed by my assessments of 
their statuses as human trafficking victims. In closed-door conversations 
with other judges, it was disclosed that there are many young women that 
judges aim to protect by keeping them in high-security facilities instead of 
trusting their judgment not to run away again after they have been returned 
to the community.9 This was the exact predicament that my cases were 
placed in, but it was helpful to explain that the concern of the judge was 
ultimately for their safety and not simply because he was judging their 
characters. Self-identification as a victim was also a large obstacle, and in the 
beginning of my relationships to these young girls, it was common for 
misidentification of trafficking victims to occur and persist despite the 
glaring contradictions of case facts. At times, conforming to a known 
potential pattern of human trafficking was sufficient to determine a potential 
victim’s status. Interestingly, quick judgment colored these cases before 
every judge and interested party we would eventually meet. As National                                                         
6 Bush 2012.  
7 L. B. Whitbeck et al., “Abusive Family Backgrounds and Later Victimization Among Runaway 
and Homeless Adolescents,” Journal of Research on Adolescence 7, no. 4 (1997): 375–392. 
8 Judy Temple and Paul Anton, “Analyzing the Social Return on Investment in Youth 
Intervention Programs,” Amherst H. Wilder Research Foundation Research (Wilder Research 
and University of Minnesota, 2007), accessed 29 May 2012. 
http://www.wilder.org/reportsummary.0.html. 
9 Davina Durgana, National Court-Appointed Special Advocate, Court Report March 30, 2012, 
Washington, DC.  
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Court-Appointed Special Advocates already have in-house training 
requirements to stay current on issues relevant to their work, integrating 
human trafficking identification training and prevention methods would be 
relatively effective.  
 
BIG BROTHERS BIG SISTERS 
 
Big Brothers Big Sisters and National Court-Appointed Special Advocates 
are publicly listed as resources for children exposed to violence on 
Crime.gov.10 While Big Brothers Big Sisters does not exclusively work with 
children involved in foster care, it is a much larger organization with greater 
reach. Big Brothers Big Sisters has also been in operation for over 100 years.11 
As there is no specialized training requirement to become a mentor with Big 
Brothers Big Sisters, this group may attract a wider variety of volunteers. The 
positive benefits of involvement for youth facing adversity by Big Brothers 
Big Sisters includes encouraging healthier relationships with their families 
and increasing confidence at school. For example, 52 percent of youth were 
less likely to skip classes, 27 percent were less likely to begin using alcohol, 
and 46 percent were less likely to begin using illegal drugs.12 This additional 
protection against illegal drug use, early alcohol use, and truancy helps 
youth to begin making better habits and more responsibility regarding their 
own lives. Recent research from January 2012 in the Big Brothers Big Sisters’ 
Youth Outcome Report,13 along with many other studies,14 indicate even 
higher rates of success and positive outcomes in youth involved with this 
program. 
 Beginning in June 2009, my participant observations of a mentor’s 
involvement with Big Brothers Big Sisters revolved around engagement with 
a young girl. Some of the notable challenges of working with youth facing 
adversity in Washington, D.C. are the amount of violence in the schools from 
fighting among peer groups, the prodigious use of illegal drugs—
particularly marijuana—and a social culture that finds truancy acceptable. 
There is also a pervasive tendency among young women in poorer 
circumstances to admire aspects of what is known as “the life,” or domestic 
pimp-controlled sex trafficking. The idea of having a “daddy” or a pimp is                                                         
10 “Resources on Children Exposed to Violence,” CrimeVictims.gov: Resources on Children Exposed 
to Violence, accessed 09 May 2012, http://www.crimevictims.gov/cev_resources.html. 
11 “About Big Brothers Big Sisters,” Big Brothers Big Sisters, accessed 09 May 2012, 
http://www.bbbs.org/site/c.9iILI3NGKhK6F/b.5962351/k.42EB/We_are_here_to_start_somet
hing.htm. 
12 J. P. Tierney et al., Making a Difference: An Impact Study of Big Brothers Big Sisters (Philadelphia: 
Public/Private Ventures, 1995). 
13 Jean Rhodes and Carla Herrera, Big Brothers Big Sisters’ Youth Outcome Report: January 2012, 
Rep (Philadelphia: Public/Private Ventures [P/PV], 2012).  
14 D. E. McGill et al., Big Brothers Big Sisters of America: Blueprints for Violence Prevention, Book 
Two, Blueprints for Violence Prevention Series, ed. D. S. Elliott (Boulder, CO: Center for the 
Study and Prevention of Violence, Institute of Behavioral Science, University of Colorado, 1998).  
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an attractive concept. Mentors are also given intimate access to the most 
sensitive issues families in America are facing. Many of the families that 
participate in Big Brothers Big Sisters are single-parent, and protecting youth 
from bad influences, pregnancy, drug abuse, and exploitation are the main 
priorities for this particularly vulnerable group. My mentee has run away 
from home four times in the last three years, only to be brought back by her 
mentor when differences with her single father seemed insurmountable. Big 
brothers and big sisters straddle the careful line of mentor and friend and are 
given access to how the next generation views themselves, their 
opportunities, and their futures. This presents a congenial opportunity to do 
preventative work in domestic human trafficking. As domestic pimp-
controlled sex-trafficking survivor Rachel Lloyd details in her memoir, 
“When you grow up three blocks away from a track, go to school in 
overcrowded, under-resourced classrooms and see violence in your 
community, it’s hard to feel as though you have other options.”15 Lloyd also 
relates the difficulties that families face between the home environment they 
may try to create for their children and the omnipresence of sexual 
exploitation and “the life” in their neighborhoods and communities.  
 
VOLUNTEER FIREFIGHTERS AND EMERGENCY MEDICAL SERVICE PROVIDERS 
 
Volunteer firefighters are an invaluable community resource, as they 
overcome the law enforcement aversion that many police officers encounter 
when trying to reach out to at-risk youth and vulnerable populations. 
“Nearly 1.1 million men and women are on active duty in over 26,000 
firehouses across the nation, responding to alarms every eighteen seconds 
and residential fire calls every eight seconds.”16 There is no discernible 
negative connotation to the public authority they wield, and volunteer 
firefighters are seen as less threatening and more community-oriented than 
local law enforcement in many American communities. There is a substantial 
supportive program to which volunteer firefighters contribute, known as the 
National Safe Place program. “National Safe Place is an outreach program 
designed to provide access to immediate help and safety for all youth in 
crisis.”17 This program is used to great effect with community-central 
locations such as libraries, schools, fire departments, etc. There is less of an 
issue with law enforcement aversion as fire departments are generally seen 
as helpful public authorities and always have a shift of volunteers or career 
firefighters available to respond to calls or to assist someone in need of                                                         
15 Rachel Lloyd, Girls Like Us: Fighting for a World Where Girls Are Not for Sale, an Activist Finds 
Her Calling and Heals Herself (New York: HarperCollins, 2011).  
16 JoEllen L. Kelly et al., Firefighters (Emmitsburg, MD: National Fallen Firefighters Foundation, 
2003), 8–17. 
17 “National Safe Place | Youth Runaway Prevention | Help and Safety for Teens and Youth in 
Crisis,” National Safe Place | Youth Runaway Prevention | Help and Safety for Teens and Youth in 
Crisis, accessed 09 May 2012, http://nationalsafeplace.org/. 
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immediate help. Firefighters gain intimate access to homes and myriad other 
establishments where recognizing the signs of human trafficking is 
instrumental to securing the safety of potential victims. This is particularly 
true of domestic-servitude victims of labor trafficking, as they are unseen by 
the public and may only be encountered by organizations with the authority 
to check houses to ascertain the physical integrity and safety of a situation. In 
San Francisco, Dr. Ojo of the California State Department of Health has 
incorporated fire officials in his human-trafficking task forces alongside 
public health inspectors to greatly enhance the scope of influence to reach 
massage parlors in his jurisdiction.18 Firefighters have played positive roles 
in their communities, and they have great potential to advocate protective 
measures against human trafficking. 

Based on my participant observations of volunteer fire departments 
in Maryland, I have noticed that invariably, not only are crewmates 
enthusiastic and concerned about this issue, but many of them are also 
curious about the subject and eager to get involved. There are even examples 
of American19 and Canadian20 firefighters taking more formal steps to 
involve their departments in the fight against human trafficking. As many 
fire departments are integrated with emergency medical services, there is 
significant concern and perceived duty to protect their communities to the 
best of their ability. Through the National Safe Place program, they are well 
aware of their obligation to help protect persons in crisis and particularly the 
sensitivity with which they must treat these young people. It would be a 
natural extension to incorporate mandated reporting techniques for 
instances of suspected human trafficking, child abuse, and exploitation into 
training protocols, as fire departments are likely to encounter victims of 
these crimes in commission of their daily duties. 
 Emergency medical service providers must undergo frequent 
recertification and training to maintain licensure at both state and national 
levels. There are requirements for Continuing Medical Credits that can 
encompass any variety of elected medical courses, including those regarding 
child abuse, sensitivity training, and trauma reactions in victims of violent 
crime. There are Good Samaritan laws in many states that mandate 
intervening action on behalf of licensed EMTs. Given recent initiatives to                                                         
18 Meredith Vieira, “Transcript of MSNBC Undercover Special: Sex Trafficking in America,” 
MSNBC, 3 December 2009, accessed 9 May 2012, 
http://www.msnbc.msn.com/id/22056066/ns/msnbc_tv-documentaries/t/msnbc-
undercover-sex-slaves-america/#.T6r3H8oeC8U. 
19 Joe Rubino, “Broomfield Firefighter, Wife Taking Aim and Ending Human Trafficking,” 
Broomfield, CO News. Broomfield Enterprise, 25 March 2012, accessed 25 June 2012, 
http://www.broomfieldenterprise.com/home-life/ci_20243631/broomfield-firefighter-wife-
taking-aim-and-ending-human. 
20 Karin Mark and Len Garis, “Surrey Fire Fighters Identify Signs of Human Trafficking,” IAFF 
Frontline Blog. International Association of Fire Fighters, August 2010, accessed 25 June 2012, 
http://www.iaff1775.org/news/national/iaff-frontline-blog/769-surrey-fire-fighters-identify-
signs-of-human-trafficking. 
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include SANE nurses in law enforcement raids and to train hospital 
personnel on mandatory reporting measures regarding signs of human 
trafficking, emergency medical service providers have already proven to be a 
helpful addition to the field.  
 Similar to the access that volunteer fire departments obtain into the 
private homes of American citizens and residents, emergency medical 
service providers are already trained to recognize signs of domestic violence 
and child abuse and to proceed safely and appropriately with available 
reporting measures. The extension to recognizing signs of human trafficking 
would include basic observations such as unnecessary security, locked 
rooms in commercial establishments, many cots or futons to a room, and 
hotplates implying that many people are sharing a single, inadequate space, 
and the types of injuries that may indicate torture or sexual assault. Some 
additional signs of various locations of exploitation that an emergency 
medical service provider may enter are outlined below. 21 
 

Asian Massage 
Parlors Residential Brothels Domestic Servitude 

Blocked out or barred 
windows 

Signs of 
abuse/Branding 

Not in possession of 
personal documents 

Unnecessary security Unnecessary security Rarely (if ever) seen 
outside the home 

Male foot traffic Male foot traffic Signs of abuse 
Open at odd hours Lack of 

awareness/Restricted 
movement 

Lack of 
awareness/Restricted 
movement 

 
It may also be imperative for the safety of emergency medical 

service providers to be aware of the potential dangers of the different places 
they may be required to enter in order to assist someone in need of services, 
and these trainings will make them more aware of the danger signs of an 
establishment with a subversive purpose (for example, ATMs in the lobby of 
a private residence indicating a residential brothel) and may be able to 
vacate the premises more expediently, thus preserving their own safety 
while delivering assistance.  

The Trafficking Victim Protection Act (TVPA) and consequent 
federal agency efforts to combat human trafficking have established a strong 

                                                        
21 “Tools for Service Providers and Law Enforcement | Polaris Project | Combating Human 
Trafficking and Modern-day Slavery,” The Polaris Project Resources for Training and Technical 
Assistance, The Polaris Project, accessed 9 May 2012, 
http://www.polarisproject.org/resources/tools-for-service-providers-and-law-enforcement. 
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and enduring framework for tackling domestic human trafficking.22 With the 
inclusion of the civil society assets this paper has outlined, and an additional 
focus on the currently underserved populations of human trafficking 
victims, a comprehensive victim-centered safety net may yet be achieved in 
the United States.  
 
RECOMMENDATIONS FOR OPTIMIZATION OF EXISTING RESOURCES 
 
Based on my experiences and policy fieldwork, I can suggest several 
substantial policy recommendations for the vitality of our current anti-
human trafficking efforts.23 These recommendations include training of 
personnel, and providing technical and funding assistance to domestic-
violence shelters—needs that are especially urgent due to the close proximity 
of the actual crimes and the necessary case management and assistance. 
There is also emerging need for more technological progress to adapt to the 
ways that social networking is manipulating existing tools to further exploit 
women.24  
 Given the sensitivities of domestic-violence victims and the intimate 
relationships and ties that trafficking victims may feel to their traffickers, the 
domestic-violence network is a promising area of symbiotic growth if victim 
service providers can understand and not irrationally fear the stereotyped 
risks and concerns of fostering trafficking victims. While there is significant 
concern that an irate pimp may try to locate a former victim to silence her 
words, there are often many women in a pimp’s stable. The lack of 
investment in each girl engaging in street-level prostitution25 translates into 
lack of posted bail money and lack of concern about his/her damaging 
testimony. There has been work to convince leadership in the domestic-
violence world that a trafficker pursuing a victim and an abusive intimate 
partner pursuing his former spouse may be more congruent than previously 
believed and more dangerous for the domestic-violence victim in many 
cases. Conceptually marrying these two worlds—domestic-violence 
advocacy and anti-human trafficking efforts—results in the “power and 
control” wheel of the domestic-violence world translated into a context that 

                                                        
22 U.S. Department of Justice, Attorney General’s Annual Report to Congress and Assessment of U.S. 
Government Activities to Combat Trafficking in Persons Fiscal Year 2009 (Washington, DC: U.S. 
Department of Justice, 2010). 
23 Phyllis Newton et al., Finding Victims of Human Trafficking (Bethesda, MD: National Opinion 
Research Center, 2008). 
24 Amy Farrell et al., Understanding and Improving Law Enforcement Responses to Human Trafficking  
(Grant No. 2005-IJ-CX-0045) (Washington, DC: National Institute of Justice, U.S. Department of 
Justice, 2008). 
25 Elizabeth Stanko, “The impact of victim assessment on prosecutor’s screening decisions: The 
case of the New York County District Attorney’s Office,” Law and Society Review 16 (1982): 225–
240.  
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closely matches the situation of a human trafficking victim. This concept is 
graphically depicted below. 26                                                                                                                     
 
 

 
 

Traffickers and pimps have been taking complete advantage of 
social networking sites, particularly in the recruitment of vulnerable persons 
as well as information-sharing regarding sexual hotspots and types of 
services available at various establishments.27 More unbelievably, there are 
social networking sites specifically utilized by pimps, which include their 
“stables” or photographs of their working girls listed below their personal 
information. One such website enables controllers to exchange women they 
have compelled or forced to work for them, and to share information 
regarding women who may have escaped their control. Similar “john 
boards” are particularly disturbing, as they generate information-sharing on 
the exploitation and abuse of children, women of various ethnic 
backgrounds, and the providing of different services. They describe and rate 
women on these websites as well as unsafe sexual practices and fees. This 
wealth of information might be used to better effect by law enforcement 
officials to track and prosecute28 traffickers, pimps, and johns through their 
IP addresses and their blatant sharing of information.  
                                                         
26 “Tools for Service Providers and Law Enforcement.” 
27 Jane Morse, “Resources, better coordination needed to fight human trafficking: Mobilization 
just beginning to tackle the problem, U.N. official says,” USINFO (2007). 
28 Deborah Wilson et al., “Trafficking in human beings: Training and services among U.S. law 
enforcement agencies,” Police Practices and Research 7, no. 2 (2006): 149–160.  
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PARTICULARLY VULNERABLE POPULATIONS:  
 
Males in Need of Shelter 
In recent years there has been solid documentation on traveling sales-crew 
networks29 that leave runaway, homeless, or otherwise “discarded” youth 
stranded across the country following periods of abusive exploitation and 
demeaning living conditions. While young women are also abandoned by 
traveling sales crews, the most problematic situations arise when teenage or 
near-minor age males30 are abandoned and require urgent shelter and 
assistance. Many domestic-violence shelters that have the greatest capacity 
to accommodate the needs of trafficking victims will not allow males to enter 
their establishments because of their largely female residents31 and the 
concern that these domestic-violence victims may in turn suffer at the hands 
of other males, even if the males are victims themselves. Many of these male 
victims are then left with the only viable option: homeless shelters. However, 
this is clearly not the most appropriate shelter for victims of violent abuse 
and manipulative control. Many traveling sales-crew youth are marked by 
tremendous lack of individual agency, imposed drug abuse, near-starvation 
tactics, and demeaning emotional damage.32 There is urgent need in the anti-
human trafficking field for the provision of shelter to these male victims of 
trafficking and exploitation.  
 
Near-Minors (Ages 18–22) 
Due to their legal adulthood in most states and federally, near-minors are a 
challenging group to locate services and shelters for. Near-minors are 
immediately disqualified from many of the protective measures intended to 
support vulnerable youth, and at times, the urgency with which law 
enforcement might treat a case if the individual were months younger than 
the 18-year mark is clearly lacking.33 Given the high rates of unemployment, 
the devastating toll of student debt on most youth, and the hostile financial 
climate in the United States at present, youth in America remain vulnerable 
long past 18 years of age. Vulnerability of youth should be based on tangible 
risk factors such as familial support, economic security, and criminal 
histories— not on a baseline age. This extends further for youth that are 
victims of violent crime such as human trafficking, in which victims have                                                         
29 Increasing Awareness and Engagement: Strengthening the National Response to Human Trafficking in 
the U.S. Annual Report - 2011: An Analysis of Call Data from the National Human Trafficking Hotline  
(Washington, DC: National Human Trafficking Resource Center [NHTRC], 2011). 
30 Darrell Steffensmeier et al., “The interactions of race, gender and age in criminal sentencing: 
The punishment cost of being young, Black and male,” Criminology 36 (1998): 763–798.  
31 Kathleen Ferraro, “Policing Women Battering,” Social Problems 36, no. 1 (1989): 61–74.  
32 Ian Urbina, “DOOR TO DOOR: Long Days, Slim Rewards; For Youths, a Grim Tour on 
Magazine Crews,” New York Times, 21 February 2007, accessed 9 May 2012, 
http://www.nytimes.com/2007/02/21/us/21magcrew.html?_r=2. 
33 David Finkelhor, “Police reporting and professional help seeking for child crime victims: A 
review,” Child Maltreatment 6 (2001): 17–30.  
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often been exploited for many years34 before they are able to obtain 
assistance.  
 
LGBTQ Victims 
LGBTQ victims are often more vulnerable to exploitation and abuse after 
initially running away and are often socially isolated from their communities 
and families, where they may have felt unaccepted.35 There are several 
difficult qualifications for shelter assistance regarding the gender of 
transgendered individuals and the lack of politically correct and long-
established protocols for dealing with victimized members of this 
community. The National Coalition for the Homeless began studying 
LGBTQ homeless individuals and studying their unique vulnerabilities in 
June 2009. Since then, it has been determined that homeless LGBTQ youth 
are at a higher risk of violent victimization, unsafe sex practices, and mental 
health problems due to trauma than heterosexual homeless youth.36 There 
have also been great strides made for this community by the Department of 
Justice’s Office of Victims of Crime—their most recent grant solicitation for 
national victim service providers mandates that comprehensive service 
provider applicants must have provisions for LGBTQ youth and community 
members to qualify.  
 
Adult Victims of Online Exploitation 
While there are established protocols to address the online exploitation of 
children, primarily through the Cyber Tipline37 of the National Center of 
Missing and Exploited Children (NCMEC), there is a significant dearth of 
appropriate reporting mechanisms for the online exploitation of adults. 
Unfortunately, such exploitation proliferates on websites such as 
backpage.com, craigslist.com, and other popular public Internet forums. At 
best, when an adult reports their personal phone number, address, or 
photographs listed on an online advertisement for sexual solicitation, that 
person can file a complaint with the internal reporting mechanisms of the 
host website. There is little reparation available for any damages done to 
reputation, safety, and welfare if the victim is not a minor. In addition to the 
myriad task forces evolving to address the online exploitation of children, 
there should also be a mechanism by which adults may report similar abuses 
without competing for priority over cases in which children and minors are 
the victims.                                                         
34 Linda Smith et al., The national report on domestic minor sex trafficking: America’s prostituted 
children (Vancouver, WA: Shared Hope International, 2009). 
35 Increasing Awareness and Engagement, 2011. 
36 “LGTBQ Homeless Youth,” National Coalition for the Homeless—LGTBQ Community Issues, 
National Coalition for the Homeless, June 2009, accessed 9 May 2012, 
http://www.nationalhomeless.org/factsheets/lgbtq.html. 
37 David Finkelhor et al., Online Victimization of Youth: Five Years Later (Alexandria, VA: National 
Center for Missing & Exploited Children, 2006), 7–33. 
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Victims in Street-Level Prostitution 
For female human trafficking victims who have been exploited by domestic 
pimp-controlled sex trafficking, there is the persistent issue of existing arrest 
records for solicitation when arrest was the only available law enforcement 
response to separate the victim from her pimp. However, even after these 
women have been identified as victims, there have been significant issues 
with deleting convictions from their records, thereby inhibiting their 
potential for future employment. New York State pioneered the pursuit of 
vacated convictions for human trafficking victims with solicitation charges,38 
and the New York Anti-Trafficking Network (NYATN) conducted many 
panels and trainings and much technical assistance to increase the capacity 
of other states to similarly erase these convictions so as to provide victims 
with as much opportunity for full recovery and reintegration into society as 
possible.  
 
Temporary Visa Holders 
One of the greatest obstacles to the adequate protection of immigrants who 
are temporary visa holders is the dissemination of sufficient knowledge 
regarding their rights and protections while in the United States under the 
Department of State and the Department of Labor. As of April 2012, many 
new protections have been put in place that will allow all temporary visa 
holders more protection from the exploitation of their employers while they 
are in the United States. Two of the most common temporary-stay visas 
available to migrant workers are H2A and H2B visas. H2A visas are 
intended for temporary-stay agricultural workers. As one of the oldest 
temporary-stay visas, it offers its holders more protections than those 
afforded to H2B visa holders. There are also several locations online where 
this information is available, including the well-known Department of State 
(DOS) Know Your Rights Pamphlet,39 which is made available to each 
migrant visa holder.  
   

                                                        
38 “Panel Discussion on Vacating Prostitution-Related Convictions for Victims of Sex 
Trafficking,” New York Anti-Trafficking Network (NYATN), accessed 9 May 2012, 
http://nyatn.wordpress.com/2012/03/01/panel-discussion-on-vacating-prostitution-related-
convictions-for-victims-of-sex-trafficking/. 
39 “Rights and Protections for Temporary Workers,” Rights and Protections for Temporary 
Workers, U.S. Department of State, accessed 9 May 2012, 
http://travel.state.gov/visa/temp/pamphlet/pamphlet_4578.html. 
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Visa H-2A H-2B 
Who does this include? Agricultural workers Seasonal, unskilled, 

and nonagricultural 
workers 

May they be charged 
for visas? (visa fees) 

No, recruitment fees 
paid by the Visa 
Holder are expressly 
forbidden. Disclosing 
that a visa holder 
paid for their visa 
(paid visa fees) may 
preclude them from 
public or consular 
assistance regarding 
their situation. 

No, recruitment fees 
paid by the Visa Holder 
are expressly 
forbidden. Disclosing 
that a visa holder paid 
for their visa (paid visa 
fees) may preclude 
them from public or 
consular assistance 
regarding their 
situation. 

Are they eligible for 
transportation 
reimbursement? 

Yes Yes, after April 23, 2012 

Do they receive a 
contract? 

Yes Yes, after April 23, 2012 

Is their visa portable? No No 
Do they receive 
overtime pay? 

No Yes 

Do they pay for 
housing? 

No Yes, they rent housing 
from their visa-
sponsored employer. 

Can they receive 
workers compensation? 

Yes No 

What are the applicable 
wage rules? 

Adverse Effect Wage 
Rate applies. 

Prevailing Wage by 
industry applies. 

Do they receive a wage 
guarantee? 

Yes, they are 
guaranteed ¾ of their 
promised pay. (¾ 
Guarantee) 

Yes, after April 23, 2012 
they will also be 
guaranteed ¾ of their 
promised pay. (¾ 
Guarantee) 

Is LSC-Funded Legal 
Aid available to assist 
these visa holders? 

Yes Only H-2B Forestry 
visa holders are eligible 
for LSC-Funded legal 
aid. 

 
LSC-Funding designates legal aid providers that are federally 

funded to provide assistance pro bono to H2A and H2B Forestry visa 
holders, whereas H2B visa holders without this qualification require general 
state-based legal aid providers or nonprofits that specialize in labor 
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exploitation and trafficking assistance. Similarly, I also worked on compiling 
lists of visa sponsors that have been known to abuse this process and their 
workers. By staying current of these trends and abuses we are able to track 
cases relating to each company and assist victims in filing for class action 
suits for civil damages and reparations.  
 
Traumatized Victims Compelled into Law Enforcement Cooperation 
One of the most difficult aspects of securing a Trafficking Visa for a certified 
victim is the Trafficking Victim Protection Act’s (TVPA) inclusion of the law 
enforcement collaboration component, which considers the conflicting desire 
of a recent victim for protection and services, compared with their fear and 
concern about prosecuting their trafficker.40 The emphasis that is placed on 
oral testimony and the actual event of the trial in the common law tradition 
of the United States may be detrimental to the willingness of victims to 
testify publicly about the horrors they have endured, along with the actual 
circumstance of confronting their trafficker again. Additionally, the 
implementation of the jury system in common law nations greatly affects 
admissibility of evidence into a common law criminal proceeding. “The 
great advantage of the jury system is that we [common law nations] build a 
recognition of human fallibility into the process. The restrictive potentially 
prejudicial rules of evidence in common law systems . . . and exclusion of 
evidence generally helps the defense.”41 In fact, the substantial differences in 
law of evidence between common law and civil law traditions are based on 
the impressionability of the jury in common law nations. Furthermore, the 
ability of power to act in personam to compel the production of necessary 
documents, business records, etc. is much stronger than it is in civil law 
nations. While the protective investigative practices of civil law nations are 
helpful in encouraging victims to testify, the lack of power to act in personam 
in demanding necessary document-based supportive evidence significantly 
deters building a powerful case against a trafficker. The jury system of the 
common law tradition may either support the victims’ claims due to human 
empathy, or it may preclude vital evidence of their ordeals from being 
submitted before the court for consideration. The common law jury may 
disproportionately emphasize with a victim or morally condemn their 
behavior if it is not clear that the human trafficking victim was coerced. This 
human element is also particularly dangerous because there is still not 
sufficiently widespread knowledge about human trafficking as a crime, and 
it is a common prosecutorial argument that the victim could have physically 
escaped at many points during their enslavement, not considering the                                                         
40 Women’s Commission for Refugee Women and Children, The U.S. Response to Human 
Trafficking: An Unbalanced Approach (New York: Women’s Commission for Refugee Women and 
Children, 2007). 
41 George P. Fletcher and Steve Sheppard, American Law in a Global Context: The Basics (Oxford: 
Oxford University Press, 2005), chapter 27: “Where would you rather be tried?”  
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emotional stress and threats of violent harm to which the victim has also 
been subjected.42 There is a significant correlation between voluntary entry 
into the sex trade and eventual complicity in human trafficking situations 
and severe coercion, but there is not yet an evolved public understanding of 
these issues. Often the unrelated aspects of this kind of work and implicated 
questions of morality are used to damage the credibility of the witness, and 
in this way, civil law countries without a jury system may be better suited to 
protecting victims. 
 
Domestic Servants of International Employees with Diplomatic Immunity 
One of the most difficult conundrums in domestic servitude—labor 
trafficking of the employees of diplomats—is the inability, due to diplomatic 
immunity under American law, to prosecute human trafficking. The Asian 
Pacific Islander Legal Outreach43 nonprofit is a national leader in advocating 
for A-5 Visa holders—the domestic servants of international organizations’ 
employees. There are many cases where this exploitation occurs due to 
differing standards of human rights and fair labor treatment in countries 
from which the diplomats and their families may originate. Commonly, 
these diplomats are ineligible for criminal action under American law but 
may be responsible for civil damages and reparations, as in the 2009 case of a 
Philippine ambassador to the United States at the completion of his four-year 
rotation in the United States.44 Inevitably, there are instances of significant 
wage theft from these domestic workers, resulting in drastic underpayment 
for what may be on-call service to a couple and their young children at all 
hours of the day and night, every day of the year. In these situations, it may 
be wise to begin considering using international laws and conventions to 
prosecute inter-State crimes of human trafficking propagated by those with 
diplomatic immunity in their host country, but not absolving them of 
responsibility in their home nations. 
 
BEST PRACTICES 
 
Some of the most effective federal practices in the field have been the 
integration of unconventional actors in the fight against human trafficking 
by including more on-the-ground victim service providers in the highest 
levels of policy discussion. The White House has endeavored to inform its 
policymaking using the real experiences and challenges of victim service                                                         
42 James Nolan and Yoshio Akiyama, “An analysis of the factors that affect law enforcement 
participation in hate crime reporting,” Journal of Contemporary Criminal Justice 15 (1999): 111–127.  
43 “Asian Pacific Islander Legal Outreach—Downloads,” Asian Pacific Islander Legal Outreach—
Downloads, accessed 9 May 2012, http://www.apilegaloutreach.org/downloads.html. 
44 Sarah Fitzpatrick, “Diplomatic Immunity at Issue in Domestic-Worker Abuse Cases,” 
Washington Post, 20 September 2009, accessed 9 May 2012, 
http://www.washingtonpost.com/wp-
dyn/content/article/2009/09/19/AR2009091901864.html. 
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providers by inviting main stakeholders in the field to witness and 
participate in their discussions. On a much smaller scale, the effective Policy 
Program of the Polaris Project45 similarly informs its work with the input of 
its two field offices for victim services in New Jersey and Washington, D.C., 
obtaining invaluable information about networks unique to these areas and 
emerging trends on the Eastern seaboard. The Policy Program of the Polaris 
Project has also incorporated the vast resources of the National Human 
Trafficking Resource Center and hotline by proposing, in state-based 
legislation against human trafficking, the inclusion of mandatory state 
hotline postings in all establishments that sell alcohol. This has led to 
significant increases in call volume and community awareness of this issue 
as well as potential victim outreach and reporting.  
 Finally, as an intern for the Office of Victims of Crime in the 
Department of Justice in the summer of 2011, I was fortunate enough to 
work directly under their trafficking director, who valiantly advocated for 
victims by procuring any unused funds available (after the grant solicitation 
had closed) for more victim service grants in the field. He worked efficiently 
and coordinated efforts in the many Department of Justice offices working 
on this issue. This type of commitment, collaboration, and awareness of 
potential funding and capacity is how we can most efficiently advocate for 
victims of human trafficking in the United States.  
 
OVERALL RECOMMENDATIONS 
 
Inclusion of Unconventional Actors in Federal Policy Meetings 
Information sharing is crucial to effective protection of all potential victims 
of exploitation and trafficking in the United States. Input from every aspect 
of prevention, protection, and prosecution within the field must be taken 
together in order to create effective policy.46 One of the most effective 
examples of fieldwork informing policy advocacy is the close connection 
between the victim service providers in their field offices and their policy 
teams. Law enforcement officials have thus been alerted based on the 
experiences and information relayed to Polaris Project employees from 
former victims. Previously unknown information about the tarjetas methods 
of recruitment and crucial information about residential brothels, such as the 
fact that certain Spanish accents would not gain entry into certain Latin 

                                                        
45 Polaris Project, Model provisions of comprehensive state legislation to combat human trafficking 
(Washington, DC: Polaris Project, 2004), 
http://www.polarisproject.org/storage/documents/policy_documents/state_policy/Final_Co
mprehensive_ModelLaw__8_2010.pdf. 
46 Ronald Weitzer, “The social construction of sex trafficking: Ideology and Institutionalization 
of a moral crusade,” Politics and Society 35 (2007): 447–475.  
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residential brothels,47 improved the opportunities for undercover officers to 
gain access. 
 
Increase Protection and Services for Underserved Victim Populations 
For the victim populations highlighted in the gap analysis segment of this 
paper, it is crucial that immediate action be taken to make services available. 
Near-minors aged 18–22 require immediate recognition as inherently 
vulnerable populations and protection in a manner similar to the efforts 
accorded to legal minors under age 18. For male victims of domestic 
trafficking, more sensitivity and understanding of their status as victims of 
violent crime must be accorded, and homeless shelters cannot remain one of 
the few options for shelter available to this group. For immigrant groups, 
besides inherent barriers to communication, there are the problems of social 
isolation and apprising of their rights as visa holders or residents. More 
outreach48 should be done in source countries to provide potential 
immigrants with as much information as possible regarding their rights and 
the duties of their employers and visa sponsors. Victims of domestic-
servitude labor trafficking in situations where the traffickers might have 
diplomatic immunity can be better protected by international cooperation 
and public pressure on the consulates of those member nations to hold their 
appointed representatives and diplomats to higher standards of conduct. 
While there has already been substantial progress toward the cultural 
reframing of children engaged in prostitution as victims, the same must be 
done for every victim of domestic pimp-controlled sex trafficking, regardless 
of age.  
 
More Expedient Dissemination of Information Regarding Emerging Trends 
There are several methods that attempt to disseminate information 
regarding new trends in human trafficking to the myriad different parties 
involved in this field. There are coalitions and task forces49 such as the 
Department of Health and Human Services Rescue and Restore Coalition, 
which disseminates information on its email network, just as nonprofits such 
as the Polaris Project have public grassroots email networks as well as invite-
only official stakeholder communication email lists.50 However, each of these 
networks overlaps for the most part, with a few unique additions, and they 
share similar information. It might be more constructive to have federal                                                         
47 New Jersey Client Services Office Training, February 20, 2012, The Polaris Project New 
Employee Training Sessions.  
48 William McDonald, “Trafficking counts, symbols and agendas: A critique of the campaign 
against trafficking in human beings,” International Review of Victimology 11 (2004): 143–176.  
49 Amy Farrell, “State Human Trafficking Legislation,” in Anthony Shorris and Dessi Dimitrova, 
Marshalling Every Resource: State and Local Responses to Human Trafficking (Princeton: Princeton 
University, Woodrow Wilson School of Public and International Affairs, 2007). 
50 Michael Lipsky, Street-Level Bureaucracy: Dilemmas of the Individual in Public Service (New York: 
Russell Sage Foundation, 1980).  
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leadership at the White House, particularly following the most recent 
Presidential Interagency Task Force in which the President reinitiated his 
commitment to combating human trafficking. It would help, for example, to 
assume one centralized location and source for all verified and updated 
information concerning domestic human trafficking efforts. This way, there 
could be greater coordination among all interested parties as information is 
fed into one office and disseminated quickly and efficiently from a widely 
respected source.  
 
Successful Models for Human Trafficking Task Forces and Collaborations 
With the recent successes of the Department of Justice’s Office of Victims of 
Crime and Bureau of Justice Assistance’s joint solicitation for an Enhanced 
Collaborative Grant model to combat human trafficking by creating victim-
centered law enforcement task forces,51 and with the ACTeams Phase I 
testing nearly complete in certain U.S. cities, there is much to be said for 
collaboration across the field. Combining respective specialized responses to 
human trafficking will help create a holistic approach to prosecuting 
traffickers and protecting victims. The Internet-based task forces are a crucial 
component in fighting human trafficking, and there must be more public 
funding and support for these initiatives as traffickers and exploiters 
increasingly utilize social networks to target and recruit future victims, share 
information with other criminal networks and perpetrators, and solicit 
demand for their exploitive services. With more task forces focused on this 
aspect of the fight against trafficking, the field may be able to stay abreast of 
future developments and trends as they develop, and inform the appropriate 
policymaking bodies as to how to enhance available protections52 to include 
new vulnerable populations and groups.  
 
Service Provider Specialization and Field-Wide Coordination for Critical Services 
While federal funding sources’ encouragement of comprehensive victim 
service providers53 in order to qualify them for more extensive funding has 
been very effective in procuring services for formerly unacknowledged 
victim groups such as LGBTQ populations, there is also less specialization 
and ownership of critical roles in the field. An example of a critical service 
that requires field-wide coordination and specialization is emergency 
transportation assistance. With traveling sales crews abandoning many                                                         
51 Heather Clawson et al., Law enforcement response to human trafficking and the implications for 
victims: Current practices and lessons learned (Washington, DC: ICF International, 2006). 
52 Anne Gallagher and Paul Holmes, “Developing an effective criminal justice response to 
human trafficking lessons from the front line,” International Criminal Justice Review 18 (2008): 
318–343.  
53 ATEST, “Federal spending bill includes dramatic increases to help fight modern-day slavery” 
(Washington, DC: Humanity United, 2011), 
http://www.endslaveryandtrafficking.org/news/federal-spending-bill-includes-dramatic-
increases-help-fight-modern-day-slavery  
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youth around the country in desolate and unknown areas, victim service 
provision of emergency transportation for a safe return home or to a shelter 
is critical. All this would require in the field is a web-based database with 
unique service providers that would be given access to connect to available 
seats on Greyhound buses and airplane flights. There might even be one 
victim service provider in the field that is responsible for coordinating the 
respective points of contact in each national transportation service provider 
and would maintain an on-call system. This could even be referred to the 
National Human Trafficking Resource Center and Hotline, which is always 
available to victims in order to obtain and coordinate this assistance when 
requested, usually at inconvenient hours of the weekends and evenings 
when other forms of coordination and assistance may not be feasible or 
readily available. 
 
Optimization of News Media Outlets Interested in Publicizing Human Trafficking 
Recent public interest and community activism on this issue have 
encouraged major media outlets to support long-running campaigns on 
various aspects of human trafficking both in the United States and abroad. In 
2011, CNN’s Freedom Network began to broadcast information on this issue, 
engage viewers worldwide, and empower individuals taking action against 
this crime.54 America’s Most Wanted has conducted specials on sex trafficking, 
even focusing on the efforts of the Polaris Project and resulting in media 
blasts during the time the show would air on television. During these 
anticipated time intervals, the Polaris Project endeavored to staff more Call 
Specialists in order to accommodate all of the callers encouraged to contact 
the National Human Trafficking Resource Center to learn more about this 
issue. Besides many radio shows on NPR and religious channels, MSNBC 
and Dateline also have included the national human trafficking hotline 
number in their specials on sex trafficking in America. This type of media 
fervor and support must be capitalized upon.  
 
Challenges Specific to Spanish-Speaking Communities and Proposed Solutions 
Similar to the optimization of available news media outlets publicizing 
useful information on human trafficking in the United States, it may be 
helpful to include victim-centered outreach on popular Spanish-language 
media channels and broadcast shows such as Univision and Telemundo to 
increase culturally appropriate awareness and information sharing. This 
may also be crucial to increasing awareness of the rights that visa holders 
already wield, but of which they may not be cognizant. Especially 
considering the ever-evolving protections and legislation in place regarding 
visa holders in the United States, it is necessary to maintain steady                                                         
54 “The CNN Freedom Project: Ending Modern-Day Slavery—CNN.com Blogs,” The CNN 
Freedom Project: Ending Modern-Day Slavery—CNN.com Blogs, CNN, accessed 9 May 2012, 
http://thecnnfreedomproject.blogs.cnn.com/. 
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communication and accessible Spanish-language information at all times. 
Additionally, there needs to be more information sharing among service 
providers who assist Spanish-speaking clients, particularly in referring more 
clients to the National Human Trafficking Hotline when attempting to 
provide them with the resources they may require. 
 
CONCLUSION 
 
While there has been much attention paid to publicly funded anti-human 
trafficking initiatives, this article demonstrates the extent of latent potential 
that already exists in civil society to fight human trafficking. It is my hope 
that this argument may be seen as a starting point for more innovation in the 
field and the extension of existing anti-trafficking efforts to even less 
apparent stakeholders such as electricians, plumbers, and property 
managers. The organization Truckers Against Trafficking has demonstrated 
the substantial contributions that such participants may make. By training 
truckers to identify potential signs of human trafficking, increased vigilance 
and assistance are provided to potential victims encountered at truck stops 
throughout the country. Moving forward, in order to overcome the 
seemingly insurmountable obstacles facing the identification and assistance 
of potential victims in the United States and elsewhere, the anti-trafficking 
field will need as much civil society help as it can get. 


