








The Emergence of a Right to Sexuality in International Law

private life from state interference.2?” The right to privacy has been
successfully asserted in several sexual orientation cases before the
European Court of Human Rights (ECtHR), including the famous Dudgeon
v. UK28 ruling which found that criminalization of same -sex acts violated
the right to privacy as guaranteed by the ECHR.2% In contrast, the African
Charter on Human and Peoples’ Rights (Banjul Charter) does not assert an
overt right to privacy. Therefore, the assertion of sexual rights in signatory
African states via this regional document will likely be attained through
limited assertions of the right to equal treatment, dignity, self -
determination, and health. 30

National courts have also relied on the right to privacy to assert
sexual rights. For instance, in the reproductive rights cases of Griswold v.
Connecticut and Roe v. Wade, the United States Supreme Court found that
the constitutional right to privacy enc ompasses a woman’s right to
reproductive self-determination. 31 Other national courts have also asserted
rights distinct to their constitution and legal interpretation. The
Constitutional Court in Colombia has relied on constitutional provisions
regarding personal growth 32 and even identified a modified right to pursue
sexual pleasure33 Many courts have also recognized the need for new
legislative measures to protect rights that remain ignored by the existing
legal structure.34 Cases that assert a right to sexality, along with many
other sexual rights initiatives, are the result of domestic and regional
organizations, such as the International Planned Parenthood Federation
(IPPF), that pursue the advancement of specific sexual rights. Thus, it
appears that sexual rights are gaining a clearer and more progressive
foothold in regional and domestic arenas than they have gained in the
international legal community.

27 American Convention art. 11; ECHR art. 8.

28 Dudgeon v. United Kingdom, 45 Eur. Ct. H.R. (ser. A) (Sept. 23, 1981).

2 ECHR art. 8.

30 Banjul Charter art. 16 & 20 Art. 16.

3t Griswold v. Connecticut, 381 U.S. 479 (1965R0e v. Wade, 410 U.S. 113 (1973).

32 See generallySentencia C-029/09, Jan. 28, 2009 [Corte Constitutional], Bogota, Colombia
(finding that the constitutional right to personal growth [ desarollo] helped to establish a right to
equal treatment of same-sex and opposite-sex partners).

33 See generallySentencia T-912/08, Sept. 18, 2008 [Corte Constitutional], Bogota, Colombia
(finding that where intersex children are exposed to surgery that wi Il potentially remove any
future ability to experience sexual pleasure, the surgery should be denied absent a showing of
heightened consent).

34 See generally*“Michael” v. Registrar-General Births, Deaths and Marriages [2008], 27 F.R.N.Z. 58
(the New Zealand Court Family Court noted that one of the largest impediments for
transgender persons in asserting their sex is lack of state recognition).
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Declarations on Sexual Rights
Some declarations on sexual rights have been created in the last decade.
Such nonbinding principles define and elaborate sexual rights in a clear and
direct manner, thereby helping international advocates create a more
coherent dialogue. Two recent global initiatives, the result of international
and multicultural expert panels and meetings, stand out: the IPPF
Declaration of Sexual Rights and the Yogyakarta Principles. The IPPF
Declaration of Sexual Rights enumerates a general set of sexual and
reproductive rights. It includes assertions that sexual pleasure is central to
being human, regardless of the intent to reproduce;?> states have an
obligation to respect, protect, and fulfill sexual rights and freedoms;?¢ and a
commitment to address the evolving sexual rights of persons under the age
of 18.%7 In addition, the IPPF Declaration asserts the core rights found in
other international documents but with a focus on protecting people from
harm based on their sex, sexuality, and gender. These core rights include
the right to equal treatment before the law; participation; life, liberty, and
security; privacy; personal autonomy; freedom of expression and
association; health and education; the right to choose or refuse marriage,
family, and children; and the right to redress.38

The Yogyakarta Principles, in contrast, apply only to sexual
orientation and gender identity.?® The principles are directed primarily at
states” obligations to implement human rights, but additional
recommendations are included for the UN human rights system,
international and domestic organizations, media, and funders.*? The
principles include specific suggestions on how to implement human rights
in the context of sexual orientation and gender identity, such as the right to
dignity and equality; the right to legal recognition; the right to security of
person; the right to a fair trial; and the right to freedom from torture. The
principles assert that states have the responsibility to take necessary
legislative, legal, and civil measures to ensure basic freedoms based on
sexual orientation and gender identity and to prevent abuse. These cutting-
edge principles also provide suggestions for measures by international
organizations and governments that would ensure compliance by states
and state actors.#!

3 [PPF Declaration principle 5.

3 [PPF Declaration principle 7.

37 IPPF Declaration principle 2.

3 JPPF Declaration arts. 1-10.

¥ See Yogyakarta Principles.

40 Ibid.

41 Yogyakarta Principles 2, 3, 5, 8, & 10. Despite the best work of international experts and
panelists, the Yogyakarta Principles are still subject to critique for their compartmentalization
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Miller has suggested that formal human rights doctrine may be too
limited to fully address sexual rights.4? Instead, she suggests that the
regional approach taken by groups such as El Comité de América Latina y
el Caribe para la Defensa de los Derechos Humanos de la Mujer
(CLADEM)* may be the more appropriate way of addressing sexual rights.
CLADEM is advocating for a regional approach to sexual rights that
includes publications on state and regional advances in sexual rights. This
watchdog approach looks at elements such as sexuality and reproductive
health and informs people about what state-specific actions are working to
advance affirmative measures by the government.#* In this way, CLADEM
is able to address sexual issues specific to the Caribbean and Latin America
and create context-specific approaches.

The 2004 and 2010 reports by the Special Rapporteur on Health
have also been instrumental in creating an internationally recognized right
to sexuality. In his 2004 report on sexual and reproductive rights, Paul Hunt
asserts that “sexuality is a characteristic of all human beings,” and that the
principles that have shaped human rights law, such as “privacy, equality,
and the integrity, autonomy, dignity and well-being of the individual . . .
leads ineluctably to the recognition of sexual rights as human rights.”4>
Also, in his 2010 report, Anand Grover addresses how the “criminalization
of private, consensual sexual interaction between adults represents a
significant impediment to the realization of the right to health of all persons

. [and] various other human rights, including the right to privacy, and
equality.”4¢ The 2004 and 2010 Special Rapporteur on Health reports
represent a growing understanding that sexual rights, and other
international human rights, exist in a matrix of social, economic, cultural,
and relational experiences.

Treaties Specific to Women

While reproductive issues certainly affect men’s sexual lives, their violation
is more often, and often more directly, felt by women, who bear the brunt
of poor maternal healthcare and remain the primary caretakers of children
in many parts of the world. CEDAW, the primary international instrument
asserting women’s rights, guarantees women the “exercise and enjoyment

of the issues and their limited scope, where they only apply to normative sexual behavior
within the LGBTI scope.

4 Miller 2009, 10.

4 E] Comité de Ameérica Latina y el Caribe para la Defensa de los Derechos Humanos de la
Mujer, “Portada,” http:/ /www.cladem.org/.

4 Miller 2009, 10-11.

452004 Hunt Report 954.

462010 Grover Report 2.
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of human rights and fundamental freedoms on a basis of equality with
men.”# It also establishes a series of sexual rights, including the right to
control reproductive and marital decisions, the right to education about
family planning, the right to sexual health, and the right not to be
trafficked.#® Other important instruments, such as the Beijing Conference on
Women, also assert that “[tlhe human rights of women include their right
to have control over and decide freely and responsibly on matters related to
their sexuality, including sexual and reproductive health, free from
coercion, discrimination and violence.”4% International women’s documents
focus more on reproductive health rights than other forms of sexual control
for women, such as the right to have sex with a partner of their choosing.

Other instruments, such as the Convention of Belem do Para, assert
the other main international concern regarding a woman’s sexual rights: the
right to be free from sexual violence.’0 However, women-specific treaties
remain inadequately supported and enforced. To this end, the promotion,
enhancement, and enforcement of the treaties above would also promote
access to sexual rights globally.

THE LEGAL EFFECTS OF SEXUALITY

Sex is an inherently political concept, which involves attempts to draw
hierarchies of value through religion, policy, access to health, and social
spheres.?! Part of a global public discourse in the media, as well as in the
legal and political arenas, sexual rights have begun to advance through
different mechanisms in domestic and international legislation and courts.52
Constitutional protections, integration of treaties and recommendations,
and regional adjudicative bodies all influence how a state interacts with
citizens’ sexuality. However, not all of the new legal trends around
sexuality represent a positive trend in ensuring a right to sexuality for all.
For example, laws setting age of consent at 18 years have led to the
criminalization of consensual sex between teens.>® When designing laws
intended to protect sexuality, it is important to look at how other sexual

4 CEDAW art. 30.

48 CEDAW art. 5(b), 6, 10(h), 12, &16.

4 Beijing Declaration § 96.

% Convention of Belem do Para art. 2.

51 Parker et al. 2010, 9.

52 Parker et al. 2010, 10.

5 The South and Southeast Asia Resource Centre on Sexuality at TARSHI, “Sexuality Matters:
Report of a Regional Consultation on Sexuality in South and Southeast Asia,” 22-24 (Sept. 28-
30, 2004).
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rights may be affected, while understanding the cultural context in which
the laws will be applied.

Where sexuality is informed not just by individual preferences, but
also by the social, religious, and economic aspects of a region, the legal
restraints and moral condemnation of sexual acts differ. In much the same
manner as conservative notions of tradition and culture have been used to
reject women’'s rights and the rights of children, so too have these concepts
been used to reject sexual rights.>* Despite the many state rejections of
affirmative sexual rights on this basis, domestic organizations have begun
to influence the dialogue around state interference and social acceptance.5
Such organizations are found all over the world, and include the Coalition
for Sexual and Bodily Rights in Muslim Societies,? the South and Southeast
Asia Resource Centre on Sexuality,’” the Brazil-based Sexual Policy
Watch,’® and the Nigeria-based Increse.’ These groups are changing the
domestic dialogue around sexual rights within the socioeconomic realities
that affect their constituencies, and through their advocacy, are bringing
this work into the international dialogue. Central to this dialogue are:
reproductive rights, sex work, the right to sexual health, consent within
marriage, and sexual orientation and gender identity.

Reproductive Rights

Reproductive rights are an instrumental part of women’s rights as well as
sexual rights. The ability to choose when, and how, to have children greatly
affects women’s decisions to have sex. This choice also affects women'’s
control over their own bodies and their control over life-altering choices,
such as acceptable health risks and work decisions. Reproductive rights are
asserted in the major international treaties concerning women such as
CEDAW, the Beijing Declaration, and the Convention on the Rights of the
Child (CRC).%0 In addition to control over reproductive choices, many
instruments assert a right to education regarding reproductive health. For
instance, the 1994 International Conference on Population and
Development found that “access to education and basic reproductive health

5 See generally Parker et al. 2010.

% See generally “Sexuality Matters.”

% Coalition for Sexual and Bodily Rights in Muslim Societies, “Home Page,”

http:/ /sexualitystudies.net/resource/ coalition-sexual-and-bodily-rights-muslim-societies-
%28csbr%29-e-news.

5 Talking About Reproductive and Sexual Health Issues, “Home Page,”

http:/ /www.tarshi.net/ programs/ trainings/sexuality_and_rights_institute.asp.

38 Sexual Policy Watch, “Home Page,” http:/ /www.sxpolitics.org/?cat=1.

% International Center for Reproductive Health and Sexual Rights, “Home Page,”

http:/ /www.increse-increse.org/index.php?option=com_contacté&catid=12&Itemid=49.
0 CEDAW art. 16; Beijing Declaration 17; CRC art. 24.
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services, including family planning, [is a] universal human right for all.”¢l
Such statements are common to documents and conventions dealing with
women’s rights, and are important to establishing an international
commitment to sexual rights education.

Reproductive rights and sexual education are affected by politics,
religion, and poverty. Where sex is still condoned only for reproduction,
providing contraceptives can be interpreted as encouraging
nonreproductive and extramarital sex.62 For example, the Catholic Pope
recently relaxed the churches’ stance on the use of condoms to prevent
HIV/AIDS, but continues to condemn the use of birth control.®3 In the
Philippines, the mere mention of abortion can be extremely dangerous.®*
Further, absent more formalized treaties and international laws asserting a
right to reproductive control, sexuality rights must be pursued via the
assertion of other human rights, or through indirect and often dangerous
means, such as civil disobedience and hidden women’s facilities.

In the 2007 European Court of Human Rights case Tysiac v.
Poland,%> the nearly blind applicant sought relief after she was refused
permission to terminate her pregnancy on therapeutic grounds, despite the
conclusions of four doctors that carrying the fetus to term would cause her
eyesight to deteriorate significantly. The court avoided examining whether
the ECHR granted a right to abortion and rather found a violation of Article
8 (right to respect for private life), where the state had failed to clearly
establish the conditions under which she would have been eligible for an
abortion and had created such severe penalties for doctors that they were
deterred from providing this relief. While inevitably a positive ruling, it is
relevant that the Court did not assert a right to reproductive control, but
rather focused on rights within Polish law. Further, the court rejected the
applicant’s assertion that her dignity had been violated, thereby limiting the
kinds of rights that could be asserted in a case for reproductive control.
Hence, existing case law is far from establishing a human rights standard
upon which to base reproductive control.

61 U.N. Secretary-General, Report of the International Conference on Population and Development:
Annexes I to IV, delivered to the United Nations (A/CONF.171/13/Add.1) Oct. 18, 1994; see
also Rios 2010.

62 “Sexuality Matters,” 22-24.

6 Pope Condones Condoms to Stop Aids, Channel 4 News, Nov. 21, 2010,

http:/ /www.channel4.com/news/ pope-condones-condoms-to-stop-aids.

¢ “Sexuality Matters,” 24.

6 See generally Tysiac v. Poland, 5410/03 Eur. Ct. H.R. 219 (2007).
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Sex Work

Sex work is a highly controversial area of sexual rights. Social aid groups,
especially sexual rights organizations, disagree over the support of, or
complete refutation of, sex workers. Religion, conflicting feminist
philosophies, and health workers fuel the debate, but differing legal
approaches to trafficking have also begun to influence the discussion.
Intimately connected, trafficking and sex work are often equated with each
other; this is especially true where detractors assert that sex work is always
coerced and can never be the product of choice. Further, rape and
trafficking are intimately linked, and the “treatment of a person as chattel . .
. often includes sexual access and forced sexual activity.”¢®¢ However,
because of this connection, anti-trafficking laws rarely take the sexual
autonomy of sex workers into account. Rather, anti-trafficking laws can
impose harsher penalties for prostitution: where these laws limit the safety
of sex workers and the safe movement of “irregular workers” and
“irregular migrants,” they do little to limit actual trafficking and a lot to
limit safety.6”

Sex work remains a reality for many women and men, and their lives
are negatively affected by criminalization, difficulties of obtaining
condoms, limited access to health centers, and lack of protection by laws
and state actors. The 2010 Grover Report asserts that criminalization
“represents a barrier to accessing services, establishing therapeutic
relationships and continuing treatment regimes, leading to poorer health
outcomes for sex workers, as they may fear legal consequences or
harassment and judgment.”% Nevertheless, criminalization is not the only
barrier. Wide condemnation of sex work has negatively affected sex
workers’ sense that they can access contraceptives and health aid.

Freedom of expression is vital to the protection and advancement of
sex workers’ rights. In the US case, DKT International, Inc. v. United States
Agency for International Development et al.,®® USAID attempted to require that
funded groups seeking to promote family planning and HIV/AIDS
prevention programming have an explicit policy of “opposing prostitution

¢ U.N. Special Rapporteur on Systematic Rape Gay McDougall, Contemporary Forms of Slavery:
Systemic Rape, Sexual Slavery and Slave-like Practices During Armed Conflict 17, delivered to the
Commission on Human Rights (E/CN.4/Sub.2/1998/13), June 22, 1998.

¢ For the purposes of this paper, sex work is not labeled as always the product of coercion,
thereby holding that in some cases migration for the purpose of sex work is not trafficking. See
also Miller 2009, 15.

6 2010 Grover Report §36.

© See generally DKT International, Inc. v. United States Agency for International Development et al.,
435 F. Supp. 2d 5 (2006).
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and sex trafficking.””0 DKT took it to court as a violation of freedom of
expression and prohibitively intrusive where a stated opposition to sex
work would have limited sex workers’ access to the vital services DKT
provided. The assertion of the right to freedom of expression is therefore
instrumental in advancing minimum rights for sex workers, such as access
to healthcare, condoms, and education. Still, sexual rights for sex workers
are in their incipient stages, and it may take some time before we see these
rights realized.

Sex Health

A 1975 World Health Organization expert group defined sexual health as
“the integration of the somatic, emotional, intellectual and social aspects of
sexual being in ways that are positively enriching and that enhance
personality, communication and love.””? Public rights to sexual health are
found in the legal ability of individuals to access care and in individuals’
freedom from stigmatization by the health sector. Sexual health can also
include reproductive health and the ability to use preventative measures
such as contraceptives.”? However, some countries criminalize the
transmission of certain STDs like HIV/AIDS, while others have
criminalized or imposed tight restrictions on the use and/or distribution of
most contraceptives.”

The stigmatization of sexuality and the criminalization of certain
sex practices have severely undermined the ability of sex workers, people
who engage in same-sex sex acts, and people affected by STDs, such as
HIV/AIDS, to access healthcare.”* The 2010 Grover Report asserts that the
criminalization of same-sex acts, sex work, and the unintentional
transmission of HIV/AIDS is one of the factors most adversely affecting
world mental and physical health today.”> This is because people around
the world are forced to hide their sexual status and are often afraid to go to
health clinics where they may be turned away, reported, or shunned.

Sexual rights are intimately connected, and where one right is
denied, another is drastically affected. Where sex outside of marriage and
same-sex acts are prohibited, condoms can be evidence of criminal
behavior.7e A growing understanding of the importance of condoms has
lessened some of these restrictions. In 2009, the Lebanese Court of Al-

70 Tbid.

7 WHO Report 3.

72 WHO Report 4.

73 See generally 2010 Grover Report.
74 2010 Grover Report.

75 Ibid.

76 Parker et al. 2010, 99.
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Bitroun’’ threw out a case seeking criminal sanctions for same-sex acts
because there was insufficient proof. In an extremely liberal step, the judge
also found that, contrary to prior practice, condoms were not sufficient
evidence on their own; the police were also required to provide witnesses
to, or evidence of, the illicit sexual intercourse. While this case reduced the
circumstances under which condoms could be introduced as evidence, this
was only one regional court’s opinion; condoms still serve as evidence of
criminal acts in other courts. Until condoms are no longer used as evidence
against their owners, it is unlikely that they will be adequately employed to
prevent STDs. Thus, continued stigmatization of sexual activity and sexual
rights poses a great barrier to the struggle for sexual health.

Marriage

Article 16 of the UDHR guarantees men and women of “full age” the right
to consensual and free marriage and the protection of family.”® The
affirmative right to marriage requires that it be free and consensual,
limiting certain types of arranged marriage and marriage for those unable
to consent. The age of consent varies by country, but this requirement
clearly places limits on child marriages. Further, many LGBTI persons face
forced or arranged marriages to people of the opposite sex.” Marriage is
also an element of sexuality rights where the right to marry is denied, as is
often the case for same-sex couples, or where sex outside of marriage is
prohibited. Accordingly, sexual rights in marriage largely focus on consent,
the age of consent, and who can do the consenting.

The use of “men and women” in both international and domestic
instruments has been construed to limit marriage rights to opposite-sex
couples. Further, ECtHR has upheld a state’s right to deny same-sex
marriage on the basis of “deep-rooted social and cultural connotations,
which may differ largely from one society to another.”80 This sentiment
prevails among the international and regional courts, and it has fallen to
domestic legislation to advance same-sex marriage rights.8! Perhaps with
time, the international community will catch up.

77 Al-Bitroun [Regional Criminal Court], 1 March 2008, 2009 (Lebanon) as found in Jernow 2011,
43.

78 UDHR art. 16.

7 International Commission of Jurists, “Sexual Orientation and Gender Identity in Human
Rights Law: References to Jurisprudence and Doctrine of the United Nations Human Rights
System,” 141, April 2010. International Commission of Jurists.

80 Gay Marriage, European Court of Human Rights: The European Court of Human Rights
Decisions and Information (July 2010), accessed June 6, 2011,

http:/ /ecohr.wordpress.com/2010/07/02/ gay-marriage/ .

81 Rex Wockner, “Same-sex Marriages Begin in Portugal,” Bay Area Reporter, June 6, 2010,
http:/ /www.ebar.com/news/article.php?sec=newsé&article=4859.
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Where sex outside of marriage is prohibited, same-sex and
opposite-sex couples are often put at risk; not only can they be subject to
extremely harsh penalties, but it may deter couples from seeking
contraceptives or practicing safe sex. In countries such as Pakistan, sex
workers are granted short-term “marriages,” thereby legitimizing the sex
and protecting the “john” from police harassment.82 These prohibitions are
often unequally applied, with women facing far greater penalties for sex
outside of marriage than men and same-sex couples facing life-threatening
penalties.83 Thus, while a state might oppose the right to sex outside of
marriage as against their cultural norms, an affirmative right to sexuality
would impose an obligation to equal enforcement of these laws.

CEDAW, the Beijing Declaration, the UDHR, and the American
Convention, among others, all decree that marriage must be consensual.?4
Marriage that does not include the element of consent could violate the
right to dignity, development, and freedom from sexual violence. Yet,
consent is difficult to determine where family and cultural pressures may
force men and women to engage in a marriage they would otherwise
reject.8?

Both CEDAW and the CRC prohibit underage marriage.
Specifically, Article 16(2) of CEDAW requires a legislative minimum age for
marriage and the removal of any legal effect of the betrothal or marriage of
a child.8¢ Underage marriage violates many aspects of the right to sexuality.
A marriage is likely to be coercive where a child, even more than an adult,
feels obliged to obey people in a position of authority. Moreover, children
under an (undefined) age are largely seen as unable to consent to sex, and
underage marriage can drastically infringe on the right to dignity; freedom
of development; and depending on the age of the minor, freedom from
sexual violence such as pedophilia.#” Young marriage leads to early
motherhood, which is one of the leading causes of death for young women
between the ages of 15 and 19 in the developing world.8¢ In an attempt to
address this issue, the Indian Parliament passed the Prohibition of Child
Marriage Act in 2006 requiring that a “bridegroom has completed the age of
twenty-one years and the bride the age of eighteen years at the time of the

82 Jslamic Thinkers Society, “The Mut’ah Pimps — Rotten Fruits of Shi'ism,” March 7, 2006,
http:/ /www.islamicthinkers.com/index/index.php?option=com_content&task=view&id=521
&Itemid=26.

8 “Sexuality Matters,” 37.

8 CEDAW 16; Beijing Declaration §274(e); UDHR art. 16; American Convention 17(2).

8 Miller 2009, 18.

8 CEDAW 16(2).

87 See generally Miller 2009.

8 Save the Children, “Children Having Children: State of the World’s Mothers 2004,” 4 (2004).
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marriage.”8? Yet, where the father of an underage girl sought to void her
marriage to an underage boy in Jitender Kumar Sharma v. State,0 the High
Court declared that while punishment is allowed for violating the Act,
marriage itself is not void unless an underage spouse seeks to void it.
Although there has been a drop in the rate of child marriage in the last
decade, the lack of effective deterrents, such as education of local
communities and harsher penalties for violating the law, prevents the
elimination of child marriage in rural areas.”

Jitender Kumar Sharma v. State is exemplary of the types of
challenges faced by sexual rights that confront deeply engrained cultural
traditions. Despite attempts to comply with international guidelines
requiring adult marriage, India has failed to adequately enforce laws that
oppose child marriage, and child marriage remains a common practice.
Before sexual rights can be ensured to all people, states and communities
have to be willing to enforce and protect their advancement.

Sexual Orientation and Gender Identity
A key issues for sexual orientation rights is the issue of equal treatment
before the law.2 Sexual orientation can conform quite rigidly to hegemonic
norms given the chance, making it distinct from other forms of sexual
rights. While it would seem that the most successful challenges to
discriminatory laws would be based on equality of rights, many courts
continue to find that a difference between same-sex and opposite-sex
couples permits different treatment. Hence, the most prevalent advances in
sexual orientation rights have occurred through the right to privacy.
Gender identity, commonly linked to sexual orientation, often
advances very different legal rights. The right to recognition by the state is
instrumental for transgender rights while age of consent prevails for
intersex issues.® While commonly lumped together as the LGBTI(Q)
movement, the Lesbian, Gay, Bisexual, Transgender, Intersex (and Queer)

8 Prohibition of Child Marriage Act, §5(iii), (2006).

% “Minor’s Marriage Legally Valid: High Court,” Law in Perspective, Aug. 30, 2010,

http:/ /legalperspectives.blogspot.com/2010/08 / minors-marriage-legally-valid-high.html.

91 Ramya Kannan, “Notification on Prohibition of Child Marriages Welcome,” The Hindu, Jan.
6, 2010, http:/ /www.hindu.com/2010/01/06/ stories/2010010659340400.htm.

92 Same-sex acts remain criminalized in many parts of the world, and some areas go so far as to
impose the death penalty if caught. This issue is extremely important, and has in some
situations been addressed through legal reform, such as the recent Naz Foundation v.
Government of NCT of Delhi and Others from India. These life-threatening laws are often
addressed through the same arguments and legal mechanisms as anti-discrimination and
equality concerns in countries that ensure far greater rights for same-sex couples. It is for this
reason that equality and anti-discrimination are the focus of this section. See Jernow 2011.

% See generally Sentencia T-912/08, Sept. 18, 2008 [Corte Constitutional], Bogota, Colombia.
See Jernow 2011, 139.
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movements each deal with drastically different legal issues. Even lesbian
and gay individuals confront very different infringements on their rights, as
both anti-sodomy laws and sexual orientation protections have been
directed at men while lesbian women have remained largely invisible and
unheard often due to under representation.’* In this way, the myriad of
rights that accompany sexual orientation and gender identity often affect
individuals differently and have different effects.

Sexual behavior is often distinguished from sexual identity, and
behavior is given far less protection than identity.> This is highly
problematic where many people who engage in same-sex relations do not
identify as gay, lesbian, or bisexual, meaning that their “behavior” is not
advocated for or protected. In other words, the dialogue is often around
freedom to love rather than freedom to choose a sexual partner. Still, many
international and domestic rulings have systematically found the
criminalization of same-sex acts/behavior to be contrary to fundamental
privacy rights. The ECtHR cases of Norris v. Ireland and Dudgeon v. UK, both
essential to the decriminalization of same-sex acts in Europe, held that
criminalizing the private, consenting, adult sex between men violated
Article 8 of the ECHR, which guarantees the right to privacy.? Further, in
Toonen v. Australia,?” the UN Human Rights Committee found that
criminalizing private and consensual sex between men in Tasmania
violated the right to privacy found in the ICCPR.

Some domestic courts have chosen to move beyond the right to
privacy to assert more comprehensive rights. The Colombian Constitutional
Court reframed the legal protections around sexual orientation in case C-
029-09, which held that same-sex partnerships should be afforded the same
rights and protections as opposite-sex partnerships, so long as they did not
infringe on the constitutional protection of “family.”8 Further, the court
asserted that the constitutional protections of personal development
prohibited the government from infringing on this right through inaction,
and a failure to prevent discriminatory and inhibitory outcomes for
individuals in same-sex relationships was in violation of the constitution of

94 Miller 2009, 10. Lesbian women are often completely silenced in the discussion of sexuality
and women'’s rights. For instance, the Beijing conference on women, affirmative rights for
lesbian women were raised for inclusion in the Declaration, but were ultimately rejected from
the final draft. Walker 1999-2000, 347.

9% Walker 1999-2000, 350.

% Norris v. Ireland, 142 Eur. Ct. H.R. (ser. A) (1988); Dudgeon v. United Kingdom, 45 Eur. Ct. H.R.
(ser. A) (1981).

97 Toonen v. Australia, No 488/1992, UN. GAOR Hum. Rts. Comm’n. 50th Sess., U.N. Doc.
CCPR/C/50/D/488/1992 (1994).

9% Sentencia C-029/09, Jan. 28, 2009 [Corte Constitutional], Bogota, Colombia. See Jernow 2011,
312.
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Colombia. This case is highly unusual, but exposed important aspects of
current litigation of sexual orientation rights. By framing sexual orientation
protections with largely negative rights, the legal community is not taking
the affirmative steps that a right to sexual orientation would provide.
Reframing the issue to affirm the huge impact sexuality has on
development, dignity, and equality would also reframe the nature of the
protections a state must put on a person’s sexual rights.

RAPE, SEXUAL VIOLENCE, AND AFFIRMATIVE SEXUAL RIGHTS

Rape and sexual assault are a global epidemic. While primarily recognized
as a crime perpetrated on women and girls, men and boys are increasingly
testifying about their rape experiences.” Further, where rape and sexual
violence are widely considered to be motivated by the desire to control,
humiliate, and harm the victim, socially disempowered groups such as the
LGBTI community are at special risk of targeting.10 However, the sexual
violence against women and girls as a “class” is staggering where, globally,
one in every three women will suffer from gender-based violence during
their lifetime.10! In the United States, about one out of every six women will
be assaulted in their lifetime.102 In a 2006 study in Liberia, 72 percent of the
600 women surveyed said they had been forced to have sex by their
husbands within the last 18 months.19 This is compounded by the possible
health impact of rape. In South Africa, which has the highest reported rape
rate in the world, one in four women raped by a man over the age of 25 will
contract HIV/AIDS.104¢ Between 2 to 4 million women and children from all
over the world, but especially in developing countries, are trafficked into
sexual slavery every year.10> Rape is further used against women who sleep

9 World Health Organization, “Violence Against Women” (2009), accessed July 6, 2011. World
Health Organization, http:/ /www.who.int/ mediacentre/factsheets/fs239/en/.

100 See generally Jernow 2011; Patricia L. N. Donat and John D’Emilio, “A Feminist Redefinition
of Rape and Sexual Assault: Historical Foundations and Change,” Journal of Social Issues 48, no.
1 (Spring 1992).

101 CARE, “Bringing and End to Gender-Based Violence,” 1 (2010).

102 Rape, Abuse & Incest National Network (RAINN), statistics page,

http:/ /www.rainn.org/ statistics. In contrast, one in 33 men will be assaulted in their lifetime.
To put the numbers differently, 91 percent of all rapes in the United States are against women.
103 Cindy Shiner, “Liberia: New Study Spotlights Sexual Violence,” Africa. No: The Norwegian
Council for Africa (Thurs. 6, 2007),

http:/ /www.afrika.no/noop/page.php?p=Detailed /15587 html&d=1.

104 David Smith, “One Quarter of Men in South Africa Admit to Rape,” The Guardian, June 17,
2009, http:/ /www.guardian.co.uk/world/2009/jun/17/south-africa-rape-survey; “Rape —
Silent War on SA Women,” BBC News, April 9, 2002,

http:/ /news.bbc.co.uk/2/hi/1909220.stm.

105 “Roland Berger Foundation Documents Human Trafficking and Slavery — Human Dignity
Award Goes to Somali Mam from Cambodia,” Roland Berger: Strategy Consultants, Nov. 13,
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with women as a “corrective” tool.1% Women have also become victims of
“vicarious victimization” whereby women’s freedoms are curtailed based
on the threat of attack. For this reason, the following discussion of rape and
sexual violence will focus on women as the focus and beneficiaries of sexual
rights as a means of addressing rape and sexual violence.

Rape and sexual violence have been established as crimes both
during war and peace because they are a violation of fundamental rights.107
These rights include the right to personality and self-determination. Where
sexuality includes the right to a family, such that two consenting adults
may choose the option of marriage, rape limits that right for women in
societies where rape victims are “unmarriageable” due to the loss of
virginity, not to mention the possible child or lack of childbearing
capabilities that result from the rape.l% Further, where rape is considered
an element of torture, it “destroy[s] feelings of human dignity, self worth
and physical integrity, as well as the capacity to think and act clearly.
Witnessing or experiencing rape . . . can impair a woman’s ability to
participate fully in family life, community and society.”1% Rape victims
may contract a sexually transmitted disease, including HIV/AIDS.110 While
rape and sexual violence are defined primarily as crimes of violence, the
United Nations Special Rapporteur on Systemic Rape, Gay McDougall, also
recognized that rape assaults bodily integrity and human dignity.11!
Further, the violence is conducted in such a way as to violate sexual rights,
such as the rights to pleasure, self-determination, reproductive
determination, sexual health, and the right to choose one’s partner.

McDougall defines sexual violence as “any violence, physical or
psychological, carried out through sexual means or by targeting
sexuality.”112 Rape and/or sexual violence are prohibited by most domestic
legal systems. It is a component of the jus cogens norms of genocide, crimes

2008, http:/ /www.rolandberger.com/company/ press/releases/518-
press_archive2008_sc_content/ Human_Dignity_Award_2008.html.
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Women,” The Body: The Complete HIV/AIDS Resource, Dec. 2009,
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107 Christine Chinkin, “Rape and Sexual Abuse of Women in International Law,” European
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against humanity, war crimes, and torture, and it is considered in violation
of customary international law.113

The international laws that prohibit rape come from a variety of
human rights and humanitarian legal mechanisms. For example, state
responsibilities to prevent rape are enumerated in the laws of war,
CEDAW, and the protections of ethnic groups against genocide.1* Where
individuals are also liable for war crimes, crimes against humanity, and
genocide, it is not just the state that is liable for sexual violence. Yet, “it is
only recently that the international community is beginning to grasp the
moral, social, economic, and legal importance of taking adequate measures
to prevent and punish gender crimes.”115

The last 20 years have seen a shift in the approach of regional
systems to issues of rape. While the African Court on Human and Peoples’
Rights has yet to decide a case dealing with sexual violence, it has the
authority to litigate issues enumerated in the Protocol on the Rights of
Women in Africa,’1¢ and so, it is possible that cases will be brought in the
future. In contrast, the ECtHR and the Inter-American Commission of
Human Rights (IACHR) have reviewed a number of rape cases despite the
failure of the ECHR and the American Convention to criminalize sexual
violence. Specifically, in the 1996 IACHR hearing of Raquel Martinez de Mejia
v. Peru,17 the commission acknowledged that rape could be a form of
torture prohibited by Article 5.2 of the American Convention. Further, the
Convention of Belem do Para has asserted a much stronger obligation on
state parties, the commission, and the court to confront violence against
women, greatly enhancing the likelihood of a positive ruling for a victim of
sexual violence.18 Similarly, the ECtHR found in the 1997 case of Ayden v.
Turkey'® that rape could amount to torture. Still, the most common
approach has been to characterize rape as a violation of the right to privacy
and as a form of inhumane treatment.20
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19 Ayden v. Turkey, 25 Eur. Ct. H.R. 251 (1997).
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Rape and sexual violence, as tools of war, are also the subject of
international treaties and laws.1?! The United Nations has called for all acts
of sexual violence during armed conflict to be “recognized, condemned and
prosecuted.”122 The laws of war that prohibit rape include various state
Military Conduct Codes, the 1949 Fourth Geneva Convention, and the 1977
supplementary Protocol 1.122 These international humanitarian legal treaties
do not provide a blanket prohibition against sexual abuse, establishing only
limited support for global recognition of a right to sexuality through anti-
rape and sexual abuse laws. Yet, the criminalization of rape during conflict
has assisted in the development and advancement of international rape
laws.124 Criminalization measures include the statute for the International
Criminal Tribunal of Yugoslavia, the International Criminal Tribunal of
Rwanda, and the Rome Statute. Rape, sexual abuse, and harassment are all
elements found in these statutes.’?> The 1993 Vienna World Conference on
Human Rights also asserted the gravity of crimes specific to women such as
rape and sexual slavery during times of war.126

Rape is criminalized worldwide, but the nature of the
criminalization differs widely. Rape statutes in many countries do not
include marital rape because of the notion that marriage is a contract of
sexual access. Even where countries have comprehensive rape statutes,
evidentiary requirements can be so high as to be nearly impossible to
meet.1?” Further, the existence of laws does not guarantee their enforcement.
For instance, in some countries, an offer by a rapist to marry his victim will
cause all charges to be dropped.128
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Despite the many limitations of rape laws and their application, the
right to be free from sexual violence remains the most universally
acknowledged sexual right. The emphasis placed on rape and sexual
violence by the international community supports the claim that sexuality
is already conceptualized as a personal and social matrix that greatly
influences both the private and public realms. The right to be free from rape
and other forms of sexual abuse in conflict laws also support an assertion
that existing international law supports the right to sexuality. This can be
found where sexual autonomy is conceived as a valuable tool to prohibit
violence against life and personage, cruelty, torture, and humiliating and
degrading treatment. Asserting an affirmative right to sexuality over the
right to be free from rape can therefore reshape the dialogue, and
potentially reshape the remedy. An affirmative obligation on the state to
provide a legal framework that promotes the right to sexuality might
encourage greater systemic support frameworks, such as fiscal
compensation, new laws to allow greater compensation in civil suits,
automatic counseling, and educational measures. These frameworks could,
in turn, provide stronger incentives for women (and men) to report sexual
violence and for the government to take more affirmative and mandatory
action to confront the issue.1?

CONCLUSION

A positive right to sexuality has the potential to reframe the nature of
national and international dialogue around many types of human rights.
An acknowledged right to sexuality would recognize the right to sexual
health and reproductive rights, as well as education and resources to
advance all of these rights. Importantly, sexuality rights would address
reproductive rights, sex work, the right to sexual health, consent within
marriage, and sexual orientation and gender identity, among others.
Sexuality rights could help prevent child marriage and encourage the
decriminalization of same-sex acts. Further, such rights could help impose
greater social and legal sanctions against rape and other forms of sexual
abuse.

The right to sexuality remains on the fringe of the international
dialogue because it incorporates a plethora of rights that are difficult to

129 Jf rape is framed not just as a sex crime, but also as a crime that violates the human and
sexual rights of women and men, the international reaction to rape by nongovernmental actors
and individuals could also be strengthened.
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Rights Violation,” Houston Journal of International Law 22 (2000): 451, 465.
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provide and protect and can be very culturally specific. However, this right
is emerging where countries enforce laws that protect other rights such as
privacy and dignity. As this right becomes more visible and more widely
accepted, it is likely that the international community will have to accept
that the right to sexuality is inseparable from the fight for human rights and
will continue to advocate in earnest for their advancement.
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